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‘Remember that time is money.” 


“But dost thou love Life, then do not 
squander time for that’s the stuff Life 
is made of.” 


“Tost time is never found again; and 
what we call time enough, always 
proves little enough.” 


ooo 


If you would apply these maxims to your life make it 
a practice to turn first to 


A\menican _JURISPRU DENCE 


for the law involved whenever a client turns to you 


for help. 


The time this method of approach saves you from dreary 
research will help you carry your additional war duties. 


The great Franklin also said: “One today is worth two 
tomorrows.,”’ 


Write to either publisher today for full information. It 
will be worth many tomorrows to you. 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPAN\ 
Rochester 3, New York 


BANCROFT-WHITNEY COMPANY 


San Francisco 2, California 
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When a client's new venture, or expansion 
of present facilities, makes advisable a new 
corporation in some outside state, or requires 
qualification in one or more states — then is 
when the Corporation Trust services ore a 
friend indeed for the corporation lawyer: 
Corporate name verified for you; copy of statute 
under which it must organize or full text of 
foreign corporation requirements; official infor- 
mation as to fees, taxes, and necessary filings 
and recordings; official forms—and when 
papers are ready, all the details of filing and 
recording performed for you with precision and 
dispatch; and thereafter statutory office and 
agent established and maintained for you. Tele- 
phone or write the nearest C T office — see list 
at left — and a trained, experienced C T man 
will set the services of this continent-wide 
organization at work for you. 


Ill 


Our Cover—Major General Francis 
Channing Barlow, Puritan lawyer- 
soldier, posed for our cover picture 
in Paris, where he had gone follow- 
ing his collapse at Ream’s Station to 
recover his health. He returned, 
however, to take part in the great 
drama which ended at Appomattox 
Court House, our historian, George 
R. Farnum, tells us. Following the 
war, as Attorney General of New 
York, he “powerfully supported the 
work that ultimately resulted in the 
overthrow of Tweed, the impeach- 
ment and removal of two corrupt 
judges and the resignation of a 
third.” 


Administrative Procedure Bill—The 
extent to which administrative pro- 
cedure is being given special con- 
sideration is indicated by what was 
said at the St. Louis regional meeting 
by Roscoe Pound, Dean Emeritus, 
Harvard University Law School, and 
Sylvester C. Smith, Jr., chairman of 
the Association’s Committee on Ad- 
ministrative Law. Those of our read- 
ers who are interested in this great 
subject will find in those two discus- 
sions much material of historical and 
practical value. 


The Heritage and Tradition of the 
Bar—Col. G. H. Aikins, K. C., in an 
address delivered at the St. Louis 
Regional Meeting, asks the question, 
“Is there any sound reason why even 
as our nations march forward in a 
total war effort, with all the sacrifices 
that it entails, their fundamental and 
traditional justice should not march 
with them?” In answering this ques- 
tion, Colonel Aikins stresses the im- 
portance of maintaining traditional 
rights and liberties while developing 
them to meet new conceptions and 
requirements, in order that in their 
administration by the courts there 
will be a simplicity, flexibility and 
adequacy that will anticipate de- 


IV 


IN THIS ISSUE 


mands and forestall resort to danger- 
ous expedients. 


Review of Supreme Court Decisions— 
Nineteen decisions of the Supreme 
Court handed down from December 
6 up to the date of our deadline are 
reviewed or summarized in this issue. 


In Brotherhood of Railroad Train- 
menv. T.P & W. R. R., the Court 
construes the Railway Labor Act 
and the Norris-LaGuardia Act and 
holds that failure to take the succes- 
sive steps enjoined upon employer 





ANNUAL TOPICAL INDEX 


In Volume 62 of the American 
Bar Association Reports there was 
printed a complete index of sub- 
jects dealt with in the first 23 
volumes of the Journat. In 
Volume 65 of the Reports and 
subsequent volumes, topical in- 
dexes of Volume XXIV of the 
JourNav and of each succeeding 
volume, have been printed. Re- 
prints are available at $1 each of 
the topical index of the first 23 
volumes. 











and employee for the settlement of 
the dispute deprives the Court of 
jurisdiction to hear the labor con- 
troversy. 


On the subject of the regulation 
of public utilities, the Court holds, 
in Davies Warehouse Co. v. Bowles, 
that under California law the busi- 
ness of warehouses is a public utility 
subject to regulation by the state and 
not by the federal government under 
the Emergency Price Control Act. 


Seven tax cases are reviewed or 
summarized in this issue. In Dobson 
v. Commissioner it is held that when 
a taxpayer has purchased and sold 
property in one year and in a later 





recovers from his 


damages 
vendor, any taxable gain resulting 
from the recovery does not as a 
matter of law result from a “sale or 
exchange.” 


year 


In Simpson & Co., Inc., v. Com- 
missioner, the Court held that where 
a decision of the Tax Court has been 
affirmed by the court of appeals and 
certiorari has been denied, the 
the Supreme Court has no power to 
grant a rehearing more than twenty- 
five days after denial. 


In Commissioner v. Lane-Wells 
Co., the Court held that a separate 
personal holding company return 
must be filed by a corporation sub- 
ject to the surtax. Failure to file, 
even though the company had been 
advised and in good faith believed 
that it was not a personal holding 
company, is not for that reason ex- 
cusable. 


In Prince v. Massachusetts, the 
Court denied Jehovah’s Witnesses’ 
claim that a minor child of tender 
years, who offers for sale religious 
publications at night on the public 
streets contrary to the Massachusetts 
Child Labor Act, could plead im- 
munity from arrest and prosecution 
under that Act on a claim of the free- 
dom of the child “to preach the 
gospel,” by selling the tracts. 


In Mahnich v. Southern Steam- 
ship Co., the Court divides on an 
important question of maritime law. 
The majority held that an injury 
suffered in consequence of the un- 
seaworthy equipment of a ship was 
actionable even though the equip- 
ment was unseaworthy because of 
the negligence of a fellow seaman. 
The minority strongly contended 
that no recovery could be had for 
the injury because it resulted from 
the negligent act of a fellow seaman. 
In this case the dissenting opinion 
will be interesting reading, aside 
from its importance in the field of 
maritime law. 
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House of Delegates 
Mid-Year Meeting 


HE mid-year meeting of the 

House of Delegates was held -in 
Chicago, February 28 and 29, 1944. 
A full report of the actions taken at 
that meeting will be chronicled in 
the April issue of the JOURNAL. 

Several committees of the Associa- 
tion held meetings on February 26 
and 27, including the Committees on 
Administrative Law, Bill of Rights, 
Credentials and Admissions, and 
Rules and Calendar. 

The officers and council of the 
Sections of Insurance Law, Taxation, 
and of Legal Education and Admis- 
sions to the Bar held meetings on 
February 27, and the Junior Bar 
Conference met on the 24th and 25th. 


American Law Institute 
Annual Meeting 


HE Twenty-second Annual Meet- 

ing of the American Law In- 
stitute will be held at the Bellevue- 
Stratford Hotel, Philadelphia, on 
Tuesday, Wednesday, Thursday and 
Friday, May 9, 10, 11 and 12. 


Section of International 
and Comparative Law 
Meets 


NTERNATIONAL law questions 
ree serious discussion at the 
special meeting of the Section of 
International and Comparative Law 
held at the Pan American Union, 
Washington, D. C., on January 28. 
Mitchell B. Carroll, chairman of the 
Section, presided at the meeting, 
which was held jointly with the In- 
ter-American Bar Association in 
order that plans might be made for 
participation in the third conference 


Marcu, 1944 Vor. 30 


CURRENT EVENTS 


of that association to be held in 
Mexico City in August. The princi- 
pal address at the afternoon session 
was delivered by Major Willard B. 
Cowles on the subject of “Punish- 
ment of War Criminals by Military 
Tribunals”. Major Cowles is in the 
international law division of the 
Judge Advocate General's office, War 
Department. 

At the evening session, Dr. Pedro 
de Alba, Acting Director General of 
the Pan American Union, introduced 
Lic. Carlos Sanchez Mejorada, Presi- 
dent of the Mexican Bar Association 
and of the Inter-American Bar As- 
sociation, who delivered an interest- 
ing address regarding the sources of 
the present law of Mexico. 

The final address was delivered 
by Senator Harold H. Burton of 
Ohio. Senator Burton reviewed the 
action taken by the American Bar 
Association at the meeting of the 
House of Delegates last March and 
the action of the House and Senate 
as expressed in the Fulbright and 
Connally Resolutions, and urged 





State Delegate 
Elections 


The attention of members 
in the following jurisdictions 
is directed to the notice by the 
Board of Elections printed on 


page 175. 

Alabama New Mexico 
California NorthCarolina 
Delaware North Dakota 
Florida Pennsylvania 
Hawaii South Carolina 
Kansas Tennessee 
Kentucky Texas 
Massachusetts Vermont 
Missouri Virginia 
Montana Wisconsin 


Territorial Group 
(Alaska, Canal Zone, and 
Philippine Islands) 











that a conference be held at Wash- 
ington at the earliest practicable 
moment of representatives of the 
United Nations, with a view to tak- 
ing the next forward steps toward a 
definite world organization to main- 
tain peace. 


Handbook for 


Petit Jurors 


HANDBOOK for Petit Jurors 

has been prepared by the Ad- 
ministrative Office of the United 
States Courts under the supervision 
of a committee of United States dis- 
trict judges appointed by the Chief 
Justice on the authorization of the 
Judicial Conference of Senior Cir- 
cuit Judges. The chairman of the 
Committee is Honorable John C. 
Knox, of the Southern District of 
New York, and the members are 
Honorable Walter C. Lindley, of the 
Eastern District of Illinois; Honor- 
able Colin Neblett, of the District 
of New Mexico; Honorable James M.” 
Proctor of the District of Columbia, 
and Honorable Harry E. Watkins, of 
the Northern and Southern Districts 
of West Virginia. 

Chief Justice Harlan F. Stone has 
written a foreword to the Handbook 
in which he says in part: “This hand- 
book describes in language readily 
understood the functions of the jury- 
man in the federal courts. Every 
prospective juror should read and 
reflect upon its advice and resolve 
by following it, to make his own con- 
tribution to the better administration 
of justice. Many will, I believe, be 
surprised and gratified to learn that 
that contribution can be far greater 
than they had supposed.” 

The Committee recommended dis- 
tribution of this handbook to district 
judges who wish to use it. This 
authorization was granted by the 
Judicial Conference and a consider- 
able number of copies of the pam- 
phlet have been distributed. 





BOUT 300 lawyers from Mis- 
uri, Arkansas, Iowa, southern 
Illinois, southern Indiana, Kentucky 
and Oklahoma registered at the Re- 
gional War Meeting of the Associa- 
tion held in St. Louis on February 
4 and 5. The springlike weather was 
an evidence of the warmth of the 
welcome extended to us by the Bar 
Association of St. Louis. At least 
that was what David L. Millar, its 
president, told us in his gracious and 
friendly address of welcome. 
President Henderson of the Ameri- 
can Bar Association explained the 
purpose of the meeting and then 
called upon Lt. Col. Milton J. Blake, 
Chief, Legal Assistance Branch, Of- 
fice of The Judge Advocate General 
of the Army, to open the forum on 
legal assistance to military personnel 
and their dependents. Colonel Blake 
traced the history of the establish- 
ment of the legal assistance plan now 
in effect pursuant to. War Depart- 
ment Circular 74 and Navy Depart- 
ment Circular R-1164, pointing 
out that the classification of persons 
entitled to this service includes sol- 
diers, sailors, marines, coastguards- 
men, Wacs, Waves, Spars, merchant 
seamen, Red Cross workers “and 
other persons whose duties require 
their presence with the armed 
forces.” The issuance of Circular 74, 
he said, marked the establishment in 
the army “for the first time in its 
history” of an official system for legal 
assistance to soldiers. The total esti- 
mated military personnel now en- 
gaged.on this work for the army is 
2,550. Colonel Blake outlined in 
graphic manner the exact procedure 
followed when legal problems arise 
involving military personnel. There 
is at all times close collaboration be- 
tween the officeseof the Judge Advo- 
cates General of the Army and Navy 
coordinated -with the civilian Bar. 
So far there have been established 
for the army about 1,000 legal as- 
sistance offices and during the period 
since the plan was made effective on 
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ST. LOUIS REGIONAL MEETING 


March 16, 1943, tens of thousands of 
cases have been handled. 

Commander Richard Bentley, 
Chief, Legal Assistance Section, Of- 
fice of The Judge Advocate General 
of the Navy, followed Colonel Blake 
on the program. He pointed out that 
while the establishment of legal as- 
sistance offices was mandatory under 
Circular 74, the Navy directive left 
the appointment of legal assistance 
officers in each command to the dis- 
cretion of the Commanding Officer. 
In spite of that difference, since June 
26, 1943, the effective date of Circu- 
lar R-1164, about 560 legal assistance 
officers have been appointed for the 
Navy. Some of them are “on ships at 
sea for forces afloat. Some (legal 
assistance offices) have been estab- 
lished in such far away places as the 
Island of Attu.” Commander Bentley 
called attention to the fact that legal 
assistance officers as such possessed 
two extraordinary privileges in that 
they are permitted to correspond di- 
rectly with each other and with civil- 
ian lawyers, unless otherwise ordered, 
without going through military chan- 
nels, and matters upon which they 
are consulted are confidential and 
privileged and their disclosure may 
not be ordered by superior author- 
ity. He told us that the volume of 
work, of course, varied at the differ- 
ent offices, but that between Septem- 
ber 15 and December 31, 1943, one 
office, manned by a staff of four, took 
care of 4,252 cases. The Commander 
sounded a note of warning when he 
said “If, with the end of hostilities, 
legal assistance should suddenly 
cease, the serviceman will become 
the forgotten man and the splendid 
work of the Bar will suffer.” 

Tappan Gregory, chairman of the 
American Bar Association Commit- 
tee on War Work, spoke briefly fol- 
lowing Commander Bentley's paper. 
That Committee was represented 
also by Lawrence C. Spieth, member 
for the Sixth Circuit,.and chairman 
of the Committee on War Work of 





the Ohio State Bar Association. 

At the conclusion of Mr. Gregory's 
remarks, the chairman called upon 
Carl B. Rix, chairman of the Ameri- 
can Bar Association Committee on 
Post-War Work Correlation. He 
sketched briefly the fields of work 
being presently covered by his Com- 
mittee, including the relocation in 
practice o- lawyers returning from 
the armed forces and the rendering 
of legal assistance to all returning 
veterans. Mr. Rix commented upon 
the fact that many lawyers in the 
service responding to questionnaires 
exhibited an eager interest in any- 
thing which might be done to help 
them in further law studies upon 
their return. 

The last speaker of the discussion 
panel on this subject of legal assist- 
ance was Leonard J. Emmerglick, 
Administrative Assistant to the 
American Bar Association Commit- 
tee on Coordination and Direction 
of War Effort. Mr. Emmerglick em- 
phasized some of the difficulties 
being experienced in the administra- 
tion of the Servicemen’s Dependents 
Allowance Act, citing among other 
causes of trouble those cases where 
part of the pay of soldiers is diverted 
to “unfaithful wives, who boast of 
their infidelity and even receive their 
allowance checks while serving a jail 
sentence for prostitution.” He ex- 
pressed the view that it might be pos- 
sible to cure much of the difficulty 
if, when challenged by the soldier, 
the right of the wife to receive an 
allowance might depend upon the 
decision of an issue in a court of 
competent jurisdiction, framed “to 
turn upon the common law liability 
of a husband to provide his wife with 
necessaries.” 

The concluding paper presented at 
the first morning session was read by 
Clarence H. Ross, Counsel, Navy De- 
partment, Price Adjustment Board, 
on the subject “Renegotiation of 
War Contracts.” Mr. Ross traced 

(Continued on page 166) 


AMERICAN BAR ASSOCIATION JOURNAL 















“De 
tiou 
cree 
of : 
188 
jeal 
bet 
by 
tion 
aliv 
etie 
tion 
able 
urb: 
befc 


~pc 


tion 
suck 


it c 
mig 
sign 
and 


to | 
cou! 
prin 
mak 


deca 
the 

tion 
here 
sepa 
trini 


tutic 
men 
func 
the . 
of gs 
was 


ing | 


Mas 





ory’s 
upon 
meri- 
e on 

He 
work 
Com- 
n in 
from 
ring 
ning 
pon 

the 
aires 
any- 
help 
1pon 


ssion 
ssist- 
slick, 
the 
:mit- 
tion 
em- 
Ities 
istra- 
lents 
ther 
here 
rted 
it of 
heir 
jail 
- ex 
pos- 
sulty 
dier, 
> an 
the 
t of 
“to 
ility 
with 


d at 
i by 

De- 
a> d, 
. of 
aced 








Marcu, 1944 





THE CHALLENGE OF THE ADMINISTRATIVE PROCESS 


By ROSCOE POUND 


Dean Emeritus, Harvard University Law School 


that part of the world. He said that they had a 

drink there called Planter’s Punch and added: 
“Dose planters punches dey creeps up on you surrupti- 
tious and clandestine.” Administrative justice has been 
creeping up on us for a long time. In the courts a change 
of attitude toward it becomes manifest as far back as 
1880. Before that time, the traditional common-law 
jealousy of administration, developed in the contests 
between the courts and the Stuart Kings, reinforced 
by experience of royal governors carrying out instruc- 
tions from England in colonial America, and kept 
alive by the distrust of administration in pioneer soci- 
eties, took form in an over-narrow analytical concep- 
tion of the separation of powers which proved unwork- 
able in the transition from a rural agricultural to an 
urban industrial society. Marshall had shown long 
before that there were powers of doubtful classification 
—powers which either analytically or historically might 
be classified properly in more than one of the constitu- 
tional departments of government. He showed that in 
such cases it was a proper legislative function to assign 
the power to one of the appropriate departments. Thus 
it came to be seen presently that rate-making power 
might be exercised by the legislature or might be as- 
signed by statute to an executive commission. More 
and more application of standards, where discretion 
or judgment as to reasonableness was involved, came 
to be committed to administrative agencies and the 
courts gradually recognized that this was within the 
principles set forth by Marshall in the case of judicial 
making of rules of procedure in the courts. 


NEGRO from the West Indies was telling about 


Rise of Administrative Agencies 

Steady growth of administrative agencies in the last 
decade of the nineteenth century and first decade of 
the present century, as part of the rise of social legisla- 
tion, led to a certain friction with the courts. Some ad- 
hered obstinately to the narrow analytical view of 
separation of powers, not appreciating Marshall's doc- 
trine, so that well into the present century legitimate 
powers of administrative agencies were held unconsti- 
tutional. This led advocates of administrative develop- 
ment to denounce the separation of powers which is 
fundamental in American constitutional law. Again, 
the common law was very strict with respect to tribunals 
of special or limited jurisdiction. Their jurisdiction 
was not presumed. The facts giving them jurisdiction 
had to be pleaded and proved and errors in not follow- 
ing the procedure dictated by the statute creating them 





VoL. 30 


were jurisdictional. If they acted without jurisdiction 
their proceedings might be enjoined. Indeed, in the 
last decade of the nineteenth century almost every 
administrative proceeding or determination had to run 
the gauntlet of the courts in suits for injunction. The 
common-law remedies for review of administrative ac- 
tion had not been well developed. Review by suit in 
equity was likely to substitute the discretion of the 
court for that of the administrative agency. Subjection 
of the administrative agency to strict adherence to the 
rules of evidence which had grown up for jury trials, 
and to common-law procedural ideas was irksome, and 
the condition of legal procedure in the last quarter of 
the nineteenth century was by no means adapted to 
satisfactory review. 


Bad Adjustment Between Law and Administration 


As we look back upon the formative era of American 
administrative law we can well understand how it came 
about that relief from a bad adjustment between law 
and administration, between courts and administrative 
agencies, carried legislatures and administrative agencies 
too far and léd to a growing administrative absolutism 
which attracted attention under the regime of national 
prohibition and has become a serious problem in the 
present. As far back as 1908, the tendency to relieve 
administrative agencies from judicial review, wherever 
and so far as possible, had attracted attention. Today 
exemption from such review is the ambition of every 
agency and is urged by a group of teachers and writers 
with increasing insistence. As a result we come to a 
condition of administrative absolutism in practice and 
administrative absolutism in theory which is nothing 
short of revolutionary in our polity. Indeed, academic 
teachers of the science of politics do not hesitate to pro- 
nounce it a revolution and to praise it as such. 

Some, however, who are not so radical, while advo- 
cating the system which has grown up, insist that to style 
it “administrative absolutism” is mere name-calling. 
But careful study of the operation of administrative 
agencies in the present generation, as shown by the 
cases which have come to the courts and have been re- 
ported in federal and state law reports throughout 
the land in the past twenty years, shows increasing 
assumption of unlimited powers, increasing assumption 
of unchecked discretion, a growing tendency to enforce 
policies of their own making with no basis in, or even 
comtrary to, legislation, and characteristic disregard of 
individual rights and of the canons of fair notice, full 
hearing, and full opportunity of meeting charges and — 
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accusations which in our polity are associated with the 
guarantee of due process of law. This condition has 
become acute in the past decade, but it was manifest 
in administrative enforcement of the National Prohibi- 
tion Act and has only been aggravated by the multipli- 
cation of such agencies and continual widening of the 
scope of their powers in recent years. The appropriate- 
ness of the term “administrative absolutism” is strikingly 
brought out in the recent report of the committee of 
the Bar Association of San Francisco on the Office of 
Administrative Hearings of the Office of Price Ad- 
ministration. 


The San Francisco Report 


That committe was appointed to report on two 
questions: (1) Are the tribunals set up by the OPA 
legally constituted, and (2) Do they afford a fair and 
adequate medium for the trial of persons charged with 
violations of orders and regulations made by the OPA 
with respect to the rationing of goods. The committee, 
after full investigation and hearing what the officials 
of OPA had to say, answered both questions in the 
negative. 

As to the legal authority of the tribunals set up by 
the OPA within itself, the committee found that they 
were not created or provided for by any act of Congress 
but were created by an order of the Price Administrator 
to exercise certain powers which he claims for the 
OPA. But these powers which the Price Administrator 
delegates to the Hearing Administrator and Hearing 
Commissioners of his own creation are “hot, the com- 
mittee shows, powers granted to the OPA by the Act 
of Congress creating it, but are powers claimed under 
a directive of the War Production Board and a directive 
issued by the Secretary of Agriculture. The OPA was 
created by an Act of Congress authorizing it to estab- 
lish maximum prices, That Act provided that violations 
of its rules or regulations might be enjoined or pun- 
ished “by the regularly constituted state and federal 
courts” on complaint of the Price Administrator. Not- 
withstanding that clear provision, the Hearing Admin- 
istrator and Hearing Commissioners of the OPA 
proceed to try and in effect punish price violations. 
At first, they took it they were concerned only with 
violations of rationing orders and regulations. But the 
rationing powers claimed by OPA are not given by the 
Emergency Price Control Act which sets up that agency. 
As said above, they purport to have been delegated to 
it by the War Production Board and the Secretary of 
Agriculture who claim these powers by delegation from 
the President by executive orders. It is claimed that the 
President acquired the rationing powers from Congress 
by the Act to Expedite National Defense, as amended. 
But the Act as amended says nothing about rationing 
and nothing about suspensions, which are the means 
by which OPA enforces its rationing regulations. The 
Act grants to the President power to order priorities of 
materials for war contracts and to make investigations 
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incident to such orders. As the committee says, it is 
hard to see how this power can be taken out of its 
context and extended so as to give a statutory basis for 
the wide rationing powers exercised by OPA. But if 
those powers can be derived from the Act to Expedite 
National Defense, there is a conclusive answer in that 
Act, as to the tribunals set up by OPA. That Act com- 
mits jurisdiction over violations of any orders made 
under authority of the Act to the federal courts. Such 
wide assumption of administrative lawmaking power, 
not merely beyond but in contravention of the statutes, 
is indeed a revolutionary phenomenon. 


Two federal district courts have held in cases not 
yet reported that there is no statutory basis for the or- 
ganization of the Office of Administrative Hearings 
of the OPA, or for the issuance of suspension orders. 
However, a third district court, likewise in an unre- 
ported case, has held otherwise. But the long opinion 
in the latter case overlooks the express provision of the 
Act to Expedite National Defense (from which the 
powers are claimed to be ultimately derived) which 
gives jurisdiction over violations to the federal courts 
and of the Emergency Price Control Act (which cre- 
ates the OPA) putting the power of suspension in the 
state and federal courts. The statutes and the courts 
seem to be held negligible in the scheme of administra- 
tive lawmaking. 


Findings as to Procedure 


As to the second question, the committee finds the 
prescribed procedure objectionable in many respects. 
For one thing, there is nothing in the orders or regula- 
tions which requires the Hearing Commissioner, who 
is to pass on questions of law and fact and make orders 
affecting important individual rights, to be lawyers 
or to have any particular qualifications such as we always 
require of judges with no greater powers.. They are 
appointees of the OPA and must take their orders 
from it, whereas judges are made independent, subject 
only to review of their judgments and orders. 

I shall go over the findings of the committee as to pro- 
cedure in some detail because the features of adminis- 
trative justice disclosed in the report may be found in 
greater or less degree in administrative determinations 
both in this country and abroad. 

As to notice to the person to be affected, the com- 
mittee found that the notice of hearings, which was 
the only complaint required to institute a proceeding, 
did not give sufficient information of the nature of the 
charge. This is very characteristic of administrative 
justice. It is not uncommon for these agencies to have a 
hearing on one point and make an order on another. 
In a recent case in England, where two grounds of ad- 
ministrative detention were provided, there was 4 
hearing on the theory of one ground, but it turned 
out that the order was made on the other, as to which 
there had been no hearing. There is nothing in admin- 
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istrative law analogous to pleading and requirement of 
judgment in accordance with the pleadings to prevent 
such things. Again, the OPA regulations were found 
to provide that if notice of hearing was served at least 
five days before the date set for the hearing, there 
should be a hearing only if respondent, not less than 
three days after service of the notice, filed with the Hear- 
ing Commissioner a request for hearing and statement 
of the nature of his defense. Unless this is filed in time 
there need be no hearing. An order will be made with- 
out hearing. It will be noted that this procedure assumes 
that the case against the respondent is established by 
one-sided investigation made in advance and the hearing 
ismerely an opportunity to disprove or avoid it. Here we 
have the common lay idea, generally held by administra- 
tive agencies, that charges are to be disproved by the re- 
spondent instead of proved by the complainant. As the 
committee says, the “opportunity for abuse is quite 
obvious.” It was found also that the notice provided 
by the administrative regulations was inadequate as to 
the time allowed for appearance and as to the manner 
of service. As the committee says, “It seems to be a 
characteristic of some of the recently established admin- 
istrative agencies to assume that ordinary citizens have 
nothing to do but to fill out questionnaires and other- 
wise serve in attendance upon the multifarious demands 
of the administrative agencies.” Such things show the 
need of some check upon exercise of the rule-making 
power of such agencies. 


Findings as to Hearings 

As to the hearings, the committee found serious and 
characteristic bad features. There was no requirement 
that the matter be heard in the vicinity where the re- 
spondent resides or carries on business. The hearing 
is to be “at the time and place specified in the notice of 
hearing.” Also the regulations provided that the Hear- 
ing Commissioner might “either grant or deny an appli- 
cation for the issuance of subpoenas.” This sort of pro- 
vision is not uncommon in the procedure of administra- 
tive agencies. It was discussed in the Report of the 
Attorney General’s Committee on procedure of federal 
administrative agencies. It goes on an assumption that 
the case against the respondent has been shown to the 
agency in advance and that the respondent is presum- 
ably only filibustering. In the same spirit, the OPA 
tules provide that witness fees and mileage shall be 
paid by the party at whose instance the witness 
appears. As the committee says: “In view of the 
large territory involved and that the OPA 
has unlimited funds and the respondent may have 
Virtually no funds, this provision can readily amount 
to a denial of a right to make a defense.” The rules 
seem to have been made on a theory of proceedings 
against malefactors of great wealth. But the committee 
attended a hearing in which the proceeding was against 


a keeper of a small restaurant in a town of no great | 
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size. As the committee says, the respondent might, so 
far as the regulation goes, be the operator of a small 
sandwich counter. What is more significant, the rules 
provided that the refusal of a witness to answer any 
question which has been ruled to be proper shall, in 
the discretion of the Hearing Commissioner or presid- 
ing officer, be ground for striking out all testimony 
previously given, by such witness on related matters. 
When it is remembered that neither the Hearing Com- 
missioner nor the presiding officer need be a lawyer, 
and that questions are frequently asked as to which 
there may be a legal or constitutional privilege, as well 
as that the only available witness may be a hostile 
witness over whose willingness to answer the respondent 
has no control, it will be seen that the right of the 
respondent to make a defense may be in effect wholly 
denied. Furthermore, the hearing may be delegated 
and the final decision on the facts be made by a Hearing 
Commissioner who has not seen or heard the witnesses. 
What is, perhaps, most serious, the order to be made 
is wholly in the discretion of the Hearing Commissioner 
and may cover the widest range of cutting the re- 
spondent off from receiving, selling, transferring or 
otherwise dealing in a great variety of things “for such 
period of time as may be deemed appropriate.” No one 
would think of giving such unlimited powers to a 
judicial tribunal. Nor is there much substance to the 
administrative appeal from such orders. Stay pending 
appeal, without which it would be of no use, may be had 
only on order of the Hearing Administrator whose office 
is in Washington. After the committee called attention 
to this, the regional administrator in one region (em- 
bracing Washington, Oregon, California, ‘Nevada, 
Arizona, and part of Idaho) was given permission to 
grant a stay. It is much easier to get supersedeas in case 
of a judgment of a federal district court than a stay 
pending appeal from the order of a Hearing Commis- 
sioner of the OPA. In this connection we may remember 
that the FCC argued to the Supreme Court of the 
United States that under the statute there could be no 
stay of its orders pending judicial review in the absence 
of express statutory provision therefor. Both defense 
and appeal seem to be resented by these agencies. 


Unfairness Toward the Citizen 


On other occasions I have pointed out tendencies of 
administrative determination abundantly illustrated 
in the operation of our administrative agencies which 
are confirmed by the report on the OPA. Most serious 
among them is one going counter to what has always 
been the first principle of judicial justice, namely, audi 
alteram partem, hear the other side. In administrative 
adjudication there is an obstinate tendency to decide 
without a hearing, or without hearing one of the parties, 
or after conference with one of the parties in the ab- 
sence of the other, whose interests are adversely affected, 
or to treat the statutory requirement of a hearing as 
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a mere formality and act upon preformed opinions as 
to the order to be made. Another closely related ten- 
dency is to make determinations on the basis of reports 
not divulged, giving the party affected no opportunity 
to refute or explain. Another is to make determinations 
seriously affecting individual rights without a basis 
in evidence of rational probative force. Another no less 
widespread but not easy to reach under the statutes 
and procedure of today is to set up and give effect to 
policies beyond or even at variance with the statutes or 
the general law governing the action of the administra- 
tive agency. It is very easy to say that the public interest 
demands or justifies activity beyond or in contravention 
of the statute and to cover this up by a general pro- 
nouncement upon the case. Usually this is done out 
of zeal to promote social ends to which the legislative 
body might or might not agree. It involves a degree 
of legislative power in administrative agencies which 
is not given them and ought not to be given them in a 
constitutional polity. Indeed, the apologists for ad- 
ministrative absolutism do not claim that it consists 
with our constitutions state and federal. But they say 
that we must look at these things “against a back- 
ground of what we now expect the government to do,” 
and apparently in the administrative quest of social 
objectives it is considered that we do not expect the 
government or its agencies to treat the citizen fairly, 
even if we did when our constitutions were framed. 
We are told that the separation of powers antedates 
the rise of administrative attainment of social purposes 
and must not be suffered to stand in the way. 

At any rate, it is important to realize that this is 
what we are moving toward and we should consider se- 
riously whether we wish to arrive there. 

As an example of this tendency to disregard consider- 
ations of fairness to the citizen, the San Francisco re- 
port tells us that the Hearing Commissioners of the 
OPA, sitting in judgment on their fellow citizens, “are 
governed by secret instructions which are not available 
to the public.” No such thing would be tolerated in 
courts. But they are expected to deal fairly and equally 
by all, whereas a leading teacher of administrative 
law tells us that many administrative agencies were 
meant by the legislature to be unfair so that we need 
not complain if they are. This is part of the doctrine of 
public law as a subordinating law, not coordinating, 
as our law in the past, not treating individuals as equal, 
but subordinating the claims of some to those of others 
according to the discretion of officials. One need hardly 
say that this definition of public law comes from a jurist 
of Central Europe. 

While on this subject of fairness it should be said 
that after the report of the committee of the San Fran- 
cisco Bar Association, the Chief Hearing Commissioner 
for Region VIII (which includes California) required 
the notices to specify the acts constituting violations 
of regulations. But a supplemental report of the com- 
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mittee points out that affidavits have been and seem to 
be used as part of the OPA'’s case and are necessarily 
not subject to cross examination, so that there is still 
far from a fair hearing. Moreover, there is nothing to 
hold the hearing official to the grounds charged in the 
notice. 


From the beginnings of our polity, our common law 
has denounced allowing any one to be judge in his own 
case. The seventeenth-century English courts refused to 
allow even Parliament to provide for this. Courts today 
refuse to allow it where policies of insurance or con- 
tracts or by-laws of associations provide for it. Yet the 
regime in which complaint is made to an administrative 
agency which takes it up, investigates it, orders a hear- 
ing before itself on the complaint it has made its own, 
advocates it at the hearing by its own counsel before 
one of its staff as trial examiner or hearing commis- 
sioner, and renders an order depriving some individual 
of a valuable right, amounts in practice to the agency 


judging its own case. Emotional interest in the result ° 


precludes objective and impartial action as surely as 
the pecuniary interest which has always been held to 
disqualify. The procedure of the OPA, as set forth in 
the San Francisco report, is but one more illustration 
of the vice of combining the functions of investigation, 
prosecuting, and judging in one administrative organi- 
zation. It should be remembered that this condition 
is not confined to federal administrative agencies, al- 
though they have been attracting the most notice. State 
agencies show the same phenomena. There is need of 
state no less than of federal legislation. 


Administrative Rule-making 


I have spoken of administrative adjudication. But 
administrative rule-making is in no less need of the 
check of effective judicial review such as the modern 
device of the declaratory judgment can readily pro 
vide. Even the least important statute must be formally 
introduced as a bill, printed, referred to a committee 
and reported on, often after hearing, read three times 
before each house, discussed in committee of the whole, 
passed by each house and approved by the executive. 
Rules of court are drafted by committees of judges, 
practising lawyers, and law teachers, or by judicial 
councils, referred for criticism to bar association com- 
mittees or committees of the bar in different circuits, 
discussed before bar associations and in legal periodi- 
cals, and only adopted after every one having an in- 
terest has been fully heard. Administrative rule-making 
is in striking contrast in its want of checks, in its failure 
to give those to be affected opportunity to be heard, 
in its ignoring of interests which have constitutional 
title to be kept in mind. Too often it seems to make 
rules for the convenience of the agency at the expense 
of the citizen, as is suggested in the San Francisco re 
port. At times it seems to make rules for the sake of 


making them, reminding us of the mother who said 
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“Nurse, run upstairs and see what Tommy is doing 
and tell him not to do it.” Such things are inevitable 
where there are no effective checks. Rules made without 
affording an opportunity of hearing to those who are 
to be bound have the essential vice of taxation with- 
out representation and of absentee government. They 
are certain to be arbitrary. 

We are, then, confronted by a question whether we 
are to be governed by law, as we have been since the 
Revolution and the setting up of constitutions and bills 
of rights thereafter, or by men as we were before the 
Declaration of Independence. There is coming to be 
little but a judicial review often difficult to invoke and 
limited in effectiveness to distinguish our polity in 
matters committed to administration from the totali- 
tarian absolute polities with which we are contending. 
We seem to be giving up the legal constitutional prin- 
ciples which have made America a land to which men 
have been eager to come from every part of the world 
in order to live the lives of free men and enjoy life, 
liberty, and property in security. It is enough to com- 
pare the development of the countries of North Amer- 
ica, which have been ruled by law, with the first settled 
parts of the new world which did not inherit the com- 
mon-law tradition of the supremacy of law and, with 
great natural advantages and earlier discovery and 
colonization, have had to contend with a regime of ad- 
ministration rather than be secured by one of adjudi- 
cation. 


The Theory of Individual Rights as Licenses 
from Government 


Think for a moment what it means when we are 
told, for example, that the suspension orders of the 
Office of Administrative Hearings of the OPA are not 
punitive but are only analogous to revocafion of licenses 
by administrative authority. It assumes that the indiv- 
idual existence is a concession from the government. 
These orders bar the citizen from access to important 
if not vital articles of food or of civilized life and so 
deprive him of liberty as effectually as if he were im- 
prisoned. To do this without due process of law is to 
revert to the absolute government against which the 
American Revolution was a protest and against which 
down to the present generation the whole course of 
American political and legal thought and institutional 
development has been consistently and obstinately op- 
posed. To quote from the San Francisco report, “Here 
is a vast extension of the modern tendency to make the 
life, liberty, and pursuit of happiness of the individual 
citizen dependent upon the capricious power of an 
administrative agency within the executive department 
of the government, unrestrained by protective proce- 
dures provided by independent and impartial courts.” 


As Mr. Justice Miller put it: “The theory of our 
governments, state and national, is opposed to the 
deposit of unlimited power anywhere.” As Lord Acton 
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put it, expressing experience of Stuart autocratic gov- 
ernment in England: “All power corrupts; absolute 
power corrupts absolutely.” The San Francisco report 
puts it thas: “The tendency to extend this departure 
from our constitutional system is dangerous . . . and 
is particularly dangerous in the case of an agency which 
is assuming to exercise such vast powers as are being 
exercised by the OPA and which touches the lives and 
livelihoods of the citizens of this country as intimately 
as the activities of the OPA do. The power of suspen- 
sion of such rights as the right to receive rationed goods, 
including even food, the right to purchase commodities 
for necessary business purposes, and the right to sell 
rationed goods, is being exercised by the OPA, whether 
authorized by Congressional legislation or not, and is 
apparently unlimited. We have found no yardstick es- 
tablished by Congress or by any executive or admini- 
strative agency, and Procedural Regulation No. 4 seems 
to leave the nature and length of suspension to the 
judgment (and thus to the caprice) of each individual 
Hearing Commissioner.” It would be hard to find any- 
thing more at variance with Americah constitutional 
government. 

Such things belong to a land which believes in gov- 
ernment by an omnicompetent superman, with super- 
men under him, to whom the life, liberty, and property 
of the citizen is to be subordinated; who are so all-wise 
as to know offhand what the public interest demands 
in each case and need no hearings or evidence or argu- 
ments to advise them, but are to adjust all relations 
and order all conduct by the light of their ex officio 
wisdom in a political organization which does not rec- 
ognize private rights. If, as recent realists tell us, a 
government is in fact simply the office holders of the 
moment, and so the rule of men is the rule of human 
beings, who may act from the greatest variety of mo- 
tives, political expediency, prejudice, spite, mistaken 
zeal, and may be at times fair and at others ruthless 
and unreasonable, it is obvious what a theory of law 
as whatever is done officially may lead to. To quote 
once more from the San Francisco report: “There is 
cause for deep concern in the failure of Congress to im- 
pose reasonable limitations on the powers*of these 
administrative agencies. This is an issue which is funda- 
mental and which runs through the entire modern 
trend of our governmental and political development.” 

There has come to be a cult of force throughout the 
world. A give-it-up philosophy of law and government 
is being widely taught. We are told that law is to dis- 
appear in the society of the future. We are told of a 
society in which an omnicompetent and benevolent 
government will provide for the satisfaction of the 
material wants of every one and there will be no need 
of adjusting relations or ordering conduct by law since 
every one will be satisfied. Thus there will be no rights. 
There will only be a general duty of passive obedience. 
We need to bestir ourselves that while we are combat- 
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ting regimes of this sort as they have developed in dic- 
tatorships and totalitarian governments, we do not 
allow a regime of autocratic bureaus to become so in- 
trenched at home as to lead us in the same direction. 


Emergency Not the Explanation 


It will not do to attribute the administrative absolut- 
ism of today to the emergency of war. The condition 
which confronts our American constitutional polity 
grew strong long before the war and the tendency has 
only been given some added momentum by the exigen- 
cies of the war. Nor will it do to attribute the insistence 
of lawyers upon maintaining constitutional checks and 
constitutionally guaranteed rights to hostility to persons 
or groups or to characterize them as attacks upon off- 
cials or imputation to them of bad motives. Zeal on the 
part of officials is a good thing, but it may easily go to 
excess when concentrated on some special subject. Thus 
those who were in charge of the National Prohibition 
Act felt strongly and no doubt conscientiously that the 
objects of that Act were of such paramount importance 
as to justify extra-legal measures and overriding of in- 
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dividual rights and constitutional guarantees. They 
looked only to what we expected the government to de, 
The zealous administrative official easily sees his special 
task out of proportion. Zeal in carrying out laws, which 
are felt by those chosen to administer them as of para- 
mount importance, justifying the means by the end, is 
one of the chief reasons for maintaining our constitu- 
tional polity. As Mr. Justice Brandeis admonished us, 
nowhere is cautious scrutiny of governmental action so 
much needed as when the government is acting from 
the best of motives. 

Today the lawyers-and judges of the land are in much 
the position of the lawyers and judges under the Stuarts 
who were steadfast for the immemorial rights of Eng. 
lishmen, and the lawyers in the Colonies who stood for 
the rights recognized by the common law as the inheri- 
tance of Americans. The lawyers and judges of today 
have the same duty which they had then. But if what 
was preserved then is to be preserved also in our day, 
lawyers must press for the legislation which will impose 
upon exercise of administrative powers reasonable lim- 
its such as the courts may effectively enforce. 





thought, so well expressed in the February num- 

ber of the JournAL under the title “Are Law 
and Justice Essential?”, it appears proper to consider 
what law schools can accomplish toward the end of law 
and justice. Never before have the law schools of this 
nation been so near extinction and it is therefore im- 
portant to consider whether or not they are essential. 


A’ A COROLLARY to Dean Albert J. Harno’s 


Because of lack of students some schools are being — 


closed, but it is encouraging to note, that even though 
no formal class instruction will be offered, some of the 
schools plan to continue research in government and 
law. 

Such planning is now vitally necessary because the 
problem of the law school in wartime is not mainly the 
lack of students but is instead to recognize and under- 
stand the changes and complexities that are bound to 
arise out of the war. Planning for war is in mathematics 
and science; a study of the practical and natural phe- 
nomena which cause planes to fly, ships to float and 
guns to shoot. It is all devoted to killing and destruc- 
tion. It is the antithesis of justice and law, as a means 
of justice has no part in it. Law is 4d man-made science. 
Whether or not it works depends upon the wisdom of 
man. He makes the rules and changes them. Whether 
or not they are sound and good therefore depends upon 
whether or not man has wisdom and understanding of 
profounder doctrine than the theory of flight. We had 
justice before we had planes or railroads or gunpowder. 
To have justice alongside technology will require pro- 
fundity all-the more so. 

The plan and organization of government in the past 
have been determined to a very large extent by lawyers. 
Witness the percentage of them in the constitutional 
conventions, in the legislatures, in governorships as well 
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as in the judiciary. The rights we have established and 
which we live by are in no small degree the fruit of 
lawyers’ work. If our rights and liberties are to continue 
the lawyer again must have a voice. He understands 
as others do not! 

So what of the law school? Is it essential in these times 
to train even small numbers for the profession? Is it 
wisdom to have law faculties who are familiar with and 
understand the changes going on, so when time for 
peace reconstruction arrives they will have informed 
and intelligent understanding of the problems to be 
faced? Are not the problems of administrative law, in 
its various ramifications, and the labor relationships, in 
countless number, serious and important enough to 
require study, thoughtful and even prayerful considera- 
tion by informed and intelligent persons? If they are, 
some species of training in law and government must 
be provided. The blind must not lead the blind! 

Training for the profession of law is immeasurably 
greater than learning legalistic formulae and the tricks 
of the trade. It implies reason and understanding, 
patient analysis and wise judgment. It is transcendently 
more than making a living out of the misfortunes of 
others. It requires, in the final analysis, knowledge and 
understanding of all humankind. Justice, under law, 
can be had with no less. 

Therefore law faculties must be in preparation. They 
must keep abreast. Enlightenment cannot burst forth 
in full bloom upon the signing of an armistice. The 
law schools should be teaching the few now to be taught, 
the faculties should be preparing so when that happy 
day of war-ending comes, those who return will be able 
to receive from those in government facts and wisdom, 
not guesses and force. Henry B. WiTHAM 
University of Tennessee Dean, College of Law 
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IMPROVING THE ADMINISTRATION OF JUSTICE 
IN ADMINISTRATIVE PROCESSES 


By SYLVESTER C. SMITH, JR.” 


Chairman, Committee on Administrative Law 


HE Association’s Special Committee on Administra- 
Tie Law is giving special study to the practical 

things which lawyers, along with other citizens, can 
and should do to help bring about legislation to improve 
the administration of justice by the agencies created by 
the Congress to carry out its declared policies and 
standards, when such agencies are called upon to act 
quasi-judicially in matters affecting citizens and their 
rights. The need for improvement is widely acknowl- 
edged; everyone wants to know what can be done to im- 
prove the conditions. 


By way of background may I remind you the 
administrative process is not a new device in our 
federal government. In the first session of the First 
Congress three laws! were enacted which conferred 
upon administrative officers important powers, two of 
which powers are still being exercised by the Bureau of 
Customs in the Treasury Department, and the third of 
these powers initiated the administration of a long 
series of pension laws which are now administered by 
the Veterans’ Administration. In the second session of 
the First Congress, in 1790, the passage of “An Act to 
promote the progress of useful arts”? was the beginning 
of the patent system now administered by the Patent Of- 
fice. From 1780 to the close of the War Between the 
States, there were a number of administrative agencies 
authorized, eleven of which have been continued gen- 
erally in an expanded form down to the present time.® 

In the period from 1865 to the turn of the century, 
the most important administrative agency created was 
the Interstate Commerce Commission, established in 
1887.4 The growing importance of agriculture’ in our 
national life was indicated by the creation of the Bureau 
of Entomology and Plant Quarantine (1882) and the 
Bureau of Animal Industry (1884)*, in the Department 
of Agriculture. 

From 1900 to the end of the World War, nine of the 
present administrative agencies had their beginning. 
The creation of additional bureaus in the Department 
of Agriculture, the Public Health Service (now the 
Federal Security Agency), the. Food and Drug Ad- 
ministration (1906) , the Federal Reserve System (1913), 


the Federal Trade Commission (1914), the U. S. Tariff 
Commission (1916), and the Shipping Board (1916) 
(now the U. S. Maritime Commission) , all came about 
before 1920." 

In the laissez faire period of the wild twenties, under 
the conservative Coolidge administration, the Congress 
created nine new agencies of importance. Some of them 
were the Federal Power Commission (1920) , The Grain 
Futures Act of 1922 (now the Commodity Exchange Ad- 
ministration in the Department of Agriculture), The 
Board of Tax Appeals, (1924) (now the Tax Court), 
The Railway Labor Act of 1926 (the beginning of the 
present National Mediation Board), the Railroad 
Adjustment Board, The Air Commerce Act of 1926 (the 
present Civil Aeronautics Administration, Department 
of Commerce), and the Federal Radio Commission 
(1926) , predecessor of the present Federal Communica- 
tions Commission. 


More Recent Use of Broad General Standards 


Here again the creation of these administrative 
agencies reflected the economic and social trends of the 
period, the development of electricity, the airplane and 
the radio, and their importance in our American man- 
ner of living. Moreover, this period marked the begin- 
ning of the broader grants of power in the 
administrative process and the use of the most general 
language by the Congress in fixing the standards which 
should guide the agencies authorized to interpret and 
enforce the laws enacted. The Justices of the United 
States Supreme Court, referred to by some as the “old 
court,” cannot be considered conservative in upholding 
the constitutional right of the Congress to declare broad 
general standards and in sustaining the power of the 
Congress to delegate broad authority to administrative 
agencies to make substantive rules which had the effect 
of law and in declaring the authority of the agencies 
to interpret these standards and powers in the most 
remedial manner.® 

With this as the historical background, and the public 
demand in the depression period for governmental 
action to relieve the distress of the people, the new 





1. Act of July $1, 1789, 1 Stat. 29; Act of September 1, 1789, 
I Stat. 55; Act of September 1789, 1 Stat. 95 (Ist Cong., Ist Session) . 

2. Act of April 10, 1790, 1 Stat. 109 (1st g-, 2nd Sess. 

3. Act of July 1, 1862, created the office of Commi of 
Internal Revenue; the National Bank Act of Feb. 25, 18638; Act of 
April 1, 1812, creating the General Land Office are important 
examples. 

4. 24 Stat. 879 (1887). 

_ 5. Act of August 3, 1882, creating the Immigration and Natural- 
Wation Service, reflects the railroad building era. 
6. Act of May 29, 1884; the Bureau of Fisheries may be dated 
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administration in 1933 really “went to town” .in extend- 
ing the administrative process. One hesitates to state 
authoritatively the number of new agencies created 
since 1932, but the letters of the alphabet are fully 
utilized in describing them. We have the FHLBB, the 
SMA, the FDIC, the SEC, the SSB, the CEC, the FTZB, 
the NYA, the USES, the PCD, the PRRA, the FHA, the 
PCD, the NLRB, the BCD, the RRB, the SSA, the 
NWLEB, the WPB and one which none of us will soon 
forget, the OPA.® 


Practically Every Citizen Is Affected by 
Administrative Rulings 

Chairman -Hatton Sumners in a recent statement 
before a sub-committee of the Senate Judiciary Com- 
mittee indicated that, with all of his experience in the 
Congress, he was not quite sure just what Congress had 
created, and expressed his doubt as to whether the 
members of the.Congress knew the extent of the ad- 
ministrative agencies in the federal government. 
Certainly one can say that there is hardly a citizen or 
business enterprise which is not directly or indirectly 
affected by some federal administrative agency. 

In time of war there is greater need for the use of the 
administrative process, and many of the wartime 
agencies are rendering excellent public service in the 
prosecution of the war. On the other hand, the fact 
that the administrative process in wartime is expanded 
so rapidly that it touches practically every citizen results 
in making the public realistically aware of the existence 
of this device of government. This expansion has 
brought to public attention instances of abuses 
and faults of the administrative process, and citizens 
generally are beginning to demand that their represent- 
atives in the Congress do something to correct these 
abuses and faults. 


No Disposition to Attack Administrative Agencies 

It is not fair to attack or impeach all administrative 
agencies in the federal government or in state govern- 
ments because in some instances there have been abuses. 
Most of the men in the government service are render- 
ing a patriotic and conscientious service to their 
government. In many cases they have been drafted 
from civil life and have as much resentment against 
administrative absolutism as the citizen affected by ad- 
ministrative regulations. However, there are others 
in the administrative agencies who believe that the ad- 
ministrative agencies should be supreme, and not subject 
to judicial review or scrutiny in the interests of fair play. 
There are still others who in their zeal have committed 
injustices through abuses of the administrative process. 
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The conscientious public servant is as anxious as are the 
lawyer and the public generally to improve the ad- 
ministration of justice through the administrative 
process. The issue generally arises between those who 
sincerely believe in the supremacy of the administrative 
findings and declarations of public policy, and who 
desire that the agency be free from any protection for 
the public at the hands of the courts and those who just 
as sincerely believe in limited powers, and the right of 
adequate judicial review. : 

It is not easy to explain why the Congress has in. 
creasingly resorted to the administrative process as a 
means of carrying out the policies it has adopted in its 
legislation. There are some apparent reasons. The Con- 
gress appropriates public funds, but the Congress cannot 
expend the funds. It can create an administrative 
tribunal to determine according to legislative standards 
when a farmer is entitled to a payment under the Soil 
Conservation Program. Congress authorizes the issuance 
of passports, but Congress could not practically nor 
effectively issue the passports; that power is delegated 
to the Passport Division of the State Department under 
certain general standards. Formerly Congress was 
flooded with pension bills. It became a burdensome task, 
inefficiently and unfairly administered in many cases. 
Congress delegated that task to the Veterans’ Ad- 
ministration, to determine under legislative standards 
the right to and the amount of pensions of the veterans. 


Types of Tasks Which Have Necessarily 
Been Delegated 

Congress decided that it wanted to protect the citizens 
from inferior grades of tea imported into the United 
States. The Congress could not become tea tasters, no 
matter what other qualifications its members may 
possess. Therefore, the Congress authorized the Sec- 
retary of the Treasury, upon the recommendation of a 
board of experts, to establish uniform standards of 
purity, quality and fitness, for teas imported into the 
United States, and to exclude inferior grades. As the 
Supreme Court pointed out in Buttfield v. Stranahan,” 
Congress legislated on this subject as far as was reason- 
ably practicable, and from the necessities of the case 
was compelled to leave to executive officials the duty of 
bringing about in a manner consonant with justice 
and fair play the result pointed out by the statute. 

One should point out, however, that in many in- 
stances the Congress delegates the spending of money 
appropriated to an executive officer where no rights 
are conferred upon individuals, as, for example, in the 
case of the WPA, which had broad powers to grant 





(1985); the cautious progression of the Supreme Court may be 
seen from its decisions concerning the Interstate Commerce Com- 
mission, cf. Interstate Commerce Commission v. B. & O. R. R., 
145 U. S. 268 (1892); Texas & Pacific Ry. v. ICC, 162 U. S. 197 
(1896) ; Illinois Cent. Ry. v. ICC, 206 U. S. 441 (1907) ; ICC v. Good- 
rich Transit Co., 224 U, S. 194 (1912) ; Intermountain Rate Cases, 


234.U, S. 476 (1914); New York Central Securities Corp. v. U. S., 
287 U. S. 12 (1932); U. S. v. Baltimore & Ohio R. R., 293 U. S, 
454 (1985); Federal Trade Commission v. Klesner, 280 U. S. 
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19 (1929); Federal Trade Commission v. Keppel, 291 U. S. 304 
(1984); Federal Radio Commission v. Nelson Bros. Bond ¢ 
M Co., 289 U. $. 266 (1933) ; for an excellent discussion of 
Panama Refining Co. v. Ryan, supra, see , The 
Su Court and Administrative Law, 37 Columbia L. Rev. I. 
1 ° 
i A footnote could give the full names, but those interested may 
find amusement in the nature of a crossword puzzle in learning 
what the alphabetical designations mean. 
10. 192 U. S. 470 (1904) . 
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relief, with substantially no limitation on the author- 
ity. One would hesitate to include the WPA as an ad- 
ministrative agency in the sense in which we use the 
term as referring to a part of the administrative process 
having adjudicating power. 

Within the limitations of the Third Article of the 
Constitution giving the Congress the right to create 
federal courts to decide “cases and controversies,” the 
Congress might in a number of instances have delegated 
the authority to the courts. For example, it might have 
delegated to the courts the power to determine the 
right to compensation under the United States Em- 
ployees’ Compensation Act (1916), but here the Con- 
gress followed the example of the states in creating an 
Employees’ Compensation Commission, an administra- 
tive tribunal generally accepted as efficient. It is a 
serious question whether a federal court could efficiently 
grant broadcasting station’ licenses where technical 
knowledge of electronics and radio engineering are 
essential. As in the case of the tea tasters, the Congress 
deemed it wise to have the administrative executive 
carry out its declared policies with the aid of experts. 


The Administrative Process May Be Preventive As 
Well As Corrective 

Moreover, the administrative process lends itself to 
preventing action which may lead to public or private 
injury. The public remedy of criminal prosecution or 
the private remedy of suit for damages is after the 
event. At common law, one could sue a common carrier 
to recover an unreasonable rate, but one first had to 
pay the unreasonable rate. The administrative process 
permitted the establishment of the reasonableness of 
rates in advance so as to prevent the wrong. Licensing is 
one of the most effective of preventive remedies in the 
administrative process. The lives of many might be en- 
dangered if one not competent were to pilot an airplane. 
The public good demanded preventive action by the 
administrative process through licensing those who 
qualify under certain standards to operate airplanes. 

Many other reasons are urged for the use of the ad- 
ministrative process, such as speed, time, continuity of 
attention, special and expert knowledge. The com- 
plexity of our economic and social life has had varying 
influence upon the Congress and the legislatures of the 
several states in making use of the ‘administrative 
process. Whether we like it or not, it seems clear that 
the administrative process is here to stay as a part of our 
democratic form of government. Whether or not it shall 
be further extended or whether it shall be limited, and 
perhaps be used less frequently in the future, is a 
matter to be determined by the representatives of the 
people in the legislatures, federal and state. Business 
and industry have sought the creation of administrative 
agencies. In 1926, the Secretary of Commerce, follow- 
ing an opinion of the Attorney General that the Sec- 
retary of Commerce had no power to regulate the power, 
frequency or hours-of broadcasting stations, urged the 
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stations to undertake self-regulation. But the stations 
didn’t listen to the suggestion, and the confusion and 
chaos resulting became so great that the industry 
sought the enactment of a comprehensive radio law." 
The whole body of citizenry can express its opinion 
on the question of whether a business or enterprise, or 
other subject matter, should be regulated; and the 
lawyers’ opinion on that question is of no greater author- 
ity than that of the businessman, the farmer, the laborer, 
the stockraiser, or the schoolteacher, except as the use 
of the process deals with our form of government and 
the administration of law and justice. 

As lawyers, however, we can and should point out 
the effect of these broad grants of power, legislative and 
judicial, to administrative agencies, on our form of 
government; the threat to liberty from standards so 
general and so indefinite that they can lead to abuses 
and administrative absolutism. Not so long ago, citizens 
believed they could look to the courts for’ protection, 
but apparently the courts have abdicated from the 
field of constitutional limitation. President Hogan, of 
the American Bar Association, pointed this out in his 
address in 1939, when he said that “reliance against the 
exercise of arbitrary power must be placed by the people 
henceforth in the legislative rather than in the judicial 
department of the national government.” 


Opportunity and Duty of the Lawyers as to 
Administrative Abuses 

In the administration of justice, however, the lawyer 
has a primary interest and the right of leadership. For 
centuries, the lawyer, under the common law in England 
and in this country, has been the fearless contender for 
liberty and justice, the uncompromising foe of injustice 
and tyranny, whether it be the tyranny of kings, 
dictators, ruthless majorities, political bosses or bureau- 
crats. The remedies which the lawyers have fought for 
have been the limitations of the power of their rulers 
and, even more important, the requirement of a 
procedure which will give unto each man the right 
to be heard and receive fair treatment. As lawyers, we 
have recognized and seen the weaknesses, the abuses, 
the evils, and also the merits of the administrative 
agencies. Too frequently we observe the assumption of 
powers beyond what appears to be the reasonable intent 
of the Congress. However, except for the individual 
client involved with the administrative agencies, the 
public generally has not been fully informed. 

We suggest that it is the duty of the organized Bar 
to assist in creating an informed public opinion which 
will lead to the improvement of the administration of 
justice in the administrative process by the Congress. 
We suggest that this cannot be accomplished by 
damning all administrative agencies and calling them 
bureaucracies, or damning a particular agency or a 
particular administration. We believe the time has come 





11. National Broadcasting Co. v. U. S., 319 U. 8. 190, 210 
(1942) . 
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for the public to deal with the fundamental constitu- 
tional issues involved and to seek to improve the 
procedures in the administrative process. 


The Lack of Public Information in the 
Administrative Process 

What are some of the matters that should be cor- 
rected? First, your Committee on Administrative Law 
thinks that there should be public information. The 
public should know what the federal agencies are, their 
organization, and how matters affecting private parties 
are channeled. The average citizen, let alone the lawyer, 
ought to know where to go to an agency, and whom 
to see when he gets there. This was the finding of the 
Attorney General's Committee.12 Even the agencies 
themselves frequently do not know the answers to these 
questions, and one observes that one agency frequently 
takes a position directly contrary to the position taken 
by another agency. The able secretaries of Congressmen 
in Washington frequently cannot find out where to go 
and whom to see about a matter which is the subject 
of administrative regulation. Now, many of the federal 
agencies do give this information fully, some partially. 
The American Bar Association Committee believes that 
this public information requirement should be appli- 
cable to all administrative agencies. 


Secondly, there should be public information on 
“how to proceed” within an administrative agency. 

The Attorney General’s Committee unanimously 
agreed that laymen and lawyers often are baffled by a 
lack of public information from a dependable source 
to which they can turn when confronted with an ad- 
ministrative law problem. The specialist in practice, 
who frequently has been previously officially connected 
with an agency, may know how to proceed, but why 
shouldn’t the average lawyer or citizen have this public 
information made available to him? The Federal 
Register does not always give the information. The 
mimeograph is working day and night in Washington, 
and many lawyers with administrative law problems, 
who live away from the Washington scene, never get 
the mimeographs. This state of affairs has led to a new 
Washington species, “the special representative,” who 
is supposed to be in the “know” of the “how,” but 
generally only the more fortunate financially can afford 
the services of the “special representative” in Wash- 
ington. One may point out that the present administra- 
tion is an administration dedicated to serving the 
“forgotten man.” We submit that the proposal of a 
requirement that all agencies shall give public informa- 
tion on how to proceed within administrative agencies 
will be of service to the forgotten man. 

Thirdly, since many of the rules of the administrative 





12. On February 16, 1939, President Roosevelt, acting upon the 
earlier suggestion of former Attorney General Cummings, requested 
the then Attorney General Murphy to appoint a committee to 
investigate the “need for p ural reform in the field of ad- 
ministrative law.” “A thorough and comprehensive study should 
be made of existing practices and p ures,” wrote the Presi- 
dent, “with a view to detecting any existing deficiencies and 
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agencies have the effect of law, and a violation of such 
an agency rule may subject one to penalties or sane 
tions, or otherwise affect private rights, there should be 
public information of the substantive rules and regula- 
tions of all agencies, as well as public information of 
any statements of general policy or interpretations. 


Complaints Arising Through Use of 
“Administrative Releases” 


Fourth, it is submitted that there should be published 
or made available rulings on questions of law, opinions 
or orders, issued in the course of adjudication by the 
administrative agencies. 

Lastly, we come to a new device in the administrative 
process, “Agency Releases,” processed statements fre- 
quently handed out by an agency public relations man. 
In many cases these releases disclose an administrative 
policy. Your Committee believes that they should be 
filed and made available to the public. These releases, 
however, may frequently embody another abuse which 
should be remedied. There have been instances, un- 
fortunately not few, when agencies have used publicity 
reflecting adversely upon a person, a product, or an 
activity. These permit of a smear campaign, and since 
they are official releases of a government agency, they 
are generally accredited. The reply or answer never 
catches up with the accusation, even though the ultimate 
decision may be in favor of the person or business 
charged. The gffect of such a release to a business 
enterprise may be economic ruin, notwithstanding the 
ultimate decision is in favor of the party charged. 
Such injustices should be prevented. Our Committee 
believes that agencies should be prohibited from issuing, 
directly or indirectly, such injurious publicity, except 
the full text of authorized public documents, impartial 
summaries of the positions of all parties to any con- 
troversy. 


Right To Appear by Counsel and Be Heard As to 
Proposed Rulemaking 

As lawyers, we believe that under our constitutional 
form of government, anyone should have the right to 
be represented by counsel, and that this right should 
of necessity be granted in proceedings before ad- 
ministrative agencies, particularly when serious pen- 
alties or sanctions of the administrative process may 
be imposed. 

It has been pointed out that the administrative 
agencies frequently have legislative powers. In the 
enactment of laws, the elected representatives of the 
people afford the citizens interested the right to appear 
and to express their views before legislative committees 
in favor of or against proposed legislation. We believe 
that that right should be authorized and made effective 





pointing the way to improvements.” A distinguished committee 
was appointed, popularly known as the Attorney General's Com- 
mittee on Administrative Procedure. Its final report, after two 
years’ study, with its recommendations, majority and minority, is 
a most important work. Sen. Doc. No. 8, 77th Cong. Ist Session, 
1941. 
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by the Congress in the administrative agencies which 
have legislative power to make substantive rules and 
regulations having the effect of law, by requiring 
adequate notice of the proposed rule-making and the 
opportunity to present views; and the agencies should 
be required to publish a summary of the relevant matter 
presented and the reasons for the findings and 
determination. This is the least opportunity for public 
participation where legislation is to be made by persons 
other than elected representatives of the people, if we 
are to fit the administrative process into our form of 
representative democratic government. 


Adjudication Procedures Should Conform 
to Due Process 

Adjudication of disputes in a quasi-judicial manner 
is one of the increasingly important duties of the ad- 
ministrative agencies. The most fundamental require- 
ments in the administration of justice by administrative 
tribunals are proposed. It is proposed that there must 
be adequate notice to the party charged, not merely 
charging in statutory general language, but specifically 
informing the party charged of the issues of fact and 
of law in the dispute to be heard by the administrative 
tribunal. It is proposed in the denial of applications 
for license, for example, that notice of denial should 
specify the reasons and ground of denial and further 
administrative procedures available. Without this safe- 
guard, there is no protection against administrative 
absolutism. 

One of the virtues of the administrative process has 
been said to be the informal procedure. It is proposed 
that this informal procedure should be available in all 
agencies, to the end that formal adjudication may be 
avoided and the administration of justice may be 
speeded up. The advantage of declaratory rulings in 
guiding business of the individual as to future conduct 
has been demonstrated under the Declaratory Judg- 
ment Acts. We believe this right to declaratory rulings 
should be made available in proper cases before the ad- 
ministrative agencies and subject to judicial review. 
Many businesses are restricted in freedom of private 
enterprise because lawyers are unable to advise the 
management with certainty as to whether or not under 
certain facts the imposition of sanctions or penalties by 
a government agency may result. Is it not reasonable 
that the parties should have the opportunity to a 
declaratory adjudication, with adequate judicial review, 
so that they will not be in fear of administrative ab- 
solutism at some future date? Freedom from fear of 
persecution is a democratic objective in this war. In- 
cluded in our recommendation is freedom from abuse 
of the investigative powers by disturbing the rights of 
personal privacy, occupation and enterprise beyond 
that required for adequate law enforcement, with 
protection against misuse of the information wrongly 
obtained. 

In the many laws creating federal administrative 
agencies, there is wide variance in the authority to 
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issue subpoenas. In some administrative agencies, the 
agencies require a complete disclosure of the names of 
witnesses and what they propose to testify to. In some 
agencies the prosecuting or investigative personnel have 
access to this information. We believe the power to 
issue subpoenas should be granted and exercised as 
freely for private parties as for the agency represent- 
atives, and that the only disclosure which is required 
should be limited to a disclosure of relevancy and 
reasonable scope of testimony. 


Impartiality and Independence Are Essentials for 
Quasi-Judicial Duti 

If there is one fundamental concept in the administra- 
tion of justice. that is basic in our American form of 
government, it is the principle that those who judge 
shall be impartial, independent, and free from outside 
influence or preconception. The criticism that in the 
administrative process the powers of law-making, and 
then of investigating, prosecuting, judging, and initiat- 
ing proceedings to penalize and punish have been com- 
bined in the same persons or agepcy is more serious 
than the ardent advocates of freedom of administrative 
action will admit. Gradually, and particularly since the 
war, laymen are beginning to complain about govern- 
ment men who act as prosecutor and judge and make 
their own rules to suit themselves, and about the abuses 
in government wartime agencies which have arisen, and 
which are affecting home morale. It is only fair to state 
that, generally speaking, the many wartime agencies 
have attempted to avoid this criticism by separating 
the powers of their representatives. Generally speaking, 
the agencies have the authority to hear and deter- 
mine. The size of the agency, the extent of the con- 
troversies, and the geographic extent of the regulatory 
power have made it impractical for the agency heads to 
always hear and determine disputes arising between the 
citizens and the government within the jurisdiction 
of a particular agency. The practice is to have hearers 
or trial examiners who preside at the hearing. We 
propose that these examiners should be subject to Civil 
Service and other laws, that they be appointed for each 
agency, removable only after hearing for good cause 
shown, and receive a good salary within the limits of 
£3,000 to $9,000 in order to insure competent men who 
are independent and impartial. 

These hearing officers should conduct hearings in an 
impartial and considered manner. They should be 
prohibited from having interviews or being informed 
by any party, directly or indirectly, about any matter 
in dispute, except upon opportunity for the other party 
to be present. In other words, these trial examiners 
should be as inaccessible to either party as an upright 
judge hearing a controversy. It is proposed that the 
examiner should not be a part of the enforcing group 
of an agency. The examiner should have full hearing 
power, being required to find facts and to enter a 
determination, or, in the alternative, the agency head 
may, at the request of either party, require the entire 
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proceeding certified to the agency head for initial deci- 
sion. It is also proposed that from the initial decision 
of a trial examiner the parties should have the right of 
appeal to the agency on assigned errors, with the right 
of the parties to be heard. 


Irrelevancy of Evidence Sometimes Leads to Abuse 

One of the aspects of administrative tribunals that 
has occasioned just criticism has arisen from the 
tendency of the Congress to provide that the agency shall 
not be bound by the strict rules of evidence. In many 
instances the result has been the reception of pages of 
hearsay testimony, “for what it is worth” or “for the 
general information of the agency,” and the size of the 
records, for which both the agencies and in some cases 
private parties are responsible, has tended to frighten 
the courts from undertaking any adequate judicial 
review. Not even the Supreme Court decisions, such 
as the Morgan and Consolidated Edison cases," have put 
a stop to the abuses of this nature in the administrative 
process. Certainly, the.principles of relevancy, material- 
ity, probative force end substantiality, as recognized in 
federal judicial proceedings of an equitable nature, 
should govern proof before all administrative tribunals. 

Moreover, the practice of an administrative agency 
rendering a decision based upon some expert or other 
information in the possession of the agency, without 
the knowledge of the parties, cannot be justified. It is 
proposed that this should be part of the record and 
subject to cross-examination or rebuttal. Furthermore 
it is proposed that no administrative agency should be 
able legally to impose any sanction, prohibition or 
requirement, or withhold any benefit except upon 
evidence which on the whole record is competent, 
credible and substantial. It is submitted that these 
minimum safeguards are essential if the constitutional 
rights and liberties of the individual as against the 
government or any other party are to have a real 
meaning. 

Another minimum requirement proposed is that there 
be stated in writing the findings of fact and conclusions 
of law upon the relevant issues, accompanied by the 
reasons therefor. The Attorney General’s Committee 
pointed out the desirability of written opinions and 
the effect it would have toward making the ad- 
ministrative agencies more careful. Such opinions need 
not be lengthy, although some agencies set this up as a 
reason for not having this requirement. 


Adequate Judicial Review Must Protect the 
Substance of Individual Rights 
Finally, there should be an adequate judicial review 
as a matter of right in all disputes before administrative 
agencies. The present law sometimes provides a trial 
de novo, as in the case of the Court of Tax Appeals, 
Customs Courts, and the Court of Customs and Tax 
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Appeals. The legislation proposed would not disturb 
these provisions. However, in a general administrative 
law applicable to all agencies, there are good reasons 
for not, providing a trial de novo in all cases. The House 
of Delegates of the American Bar Association, in declar- 
ing the principles to be embodied in an administrative 
law bill, set forth that the scope of judicial review should 
include power to set aside the adjudication of the 
agency on the ground if the reviewing court in effect 
finds the action is: 
(1) arbitrary or capricious; 
(2) contrary to constitutional right, power, privilege 
or immunity; 
(3) in excess of statutory authority or jurisdiction; 
(4) made without due observance of all procedures 
required by law; or 
(5) unsupported by substantial evidence on an 
independent court’s view of the whole record. 
We believe that this is the least judicial review which 
should be required of all federal administrative agencies 
or state administrative agencies. Desirable as the 
broader scope of judicial review is in the opinion of 
many lawyers, it may be impractical at this time to 
insist on providing for broader judicial review in 
a general bill affecting all administrative agencies. In 
specific cases the remedy is to amend the Act creating 
the specific administrative agency so as to grant broader 
or more extensive judicial review. I do not express 
finality of opinion at this time as to how far our present 
proposals should go. 


The Proposed Bill Represents a Practicable 
Minimum of Needed Reforms 

Substantially, these are the minima of procedural 
requirements which the Congress by legislation should 
require of all federal administrative agencies, and they 
have been included in the draft of the bill prepared by 
the Special Committee on Administrative Law of the 
American Bar Association, which will be submitted to 
the House of Delegates..*. We believe that our 
proposals, if enacted into law, will improve the ad- 
ministration of justice in the administrative process, 
and that is and should be the sole objective of the 
American Bar Association and the legal profession. 
They are not intended to impede or interfere with the 
administrative process. It is earnestly contended that 
they will result in a greater acceptance of and con- 
fidence in the administrative agencies. We believe that 
the time for action is now, and that the administrative 
process can be and should be improved now insofar as it 
affects agencies whose existence is not limited to the 
period of the war. 

How can that objective be accomplished? No single 
organization, such as the American Bar Association, can 
accomplish this result. It needs the coordinated action 

(Continued on page 164) 





18. Morgan v. U. S., 298 U. S. 468 (1985) , 304 U. S. 1, (1937) ; 
Edison v. Labor Board, 305 U. S. 197, 230 (1938) . 
14, A second (not final) draft was published in January, 1944, 
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AMERICAN Bar ASSOCIATION JOURNAL, p. 7, with annotations. Some 
further revisions will be made by the Special Committee on Ad- 
ministrative Law. . 
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THE HERITAGE AND TRADITION OF THE BAR 


By COL. G. H. AIKINS, K.C. 


Former President, Canadian Bar Association 


review many dark days: The successive taking 

over of Czechoslovakia and Austria; the ruthless 
invasion of Poland; France overthrown; then Belgium 
and the Lowlands; losses in the Mediterranean and 
the gravest threat to the Suez Canal, Egypt and the 
Red Sea Route; the disaster of Pearl Harbor and the 
many successive losses that followed in the Pacific. 


In these victories, under ruthless and fanatical leader- 
ship against peaceful and unprepared countries, were 
nurtured the seeds of defeat. They were a challenge 
to us that united us in determination and effort to 
maintain even at the greatest sacrifice the liberty and 
freedoms that have been our heritage. The British 
Empire was then and is now indeed fortunate in hav- 
ing the leadership of Churchill. In the blackest crises 
of human annals he has displayed not just some but 
the full galaxy of talents that make men great, and 
has gloriously earned his place in the first ranks of the 
immortals. 


A S WE look back over the progress of the war we 


We have throughout the critical stages of the war 
had the friendship and cooperation and finally the full- 
fledged alliance of this great and friendly nation, the 
United States of America. Short of incredible blunders 
or disasters and though still confronted with many 
sacrifices and the tragedy of untold casualties to come, 
we must now feel certain of victory. 


Peace Must Be Worthy of a 
Dearly Won Victory 


Why should we be led to believe that we may lose 
the peace? 

I do not propose to grope beyond the horizon but 
rather to consider with you some of the more im- 
mediate tasks and obstacles confronting us if we are to 
achieve a peace that is more than an interval and is 
worthy of a dearly won victory even if we may not hope 
to achieve that miraculous new heaven and new earth 
which some promoters blithely publish in their 
prospectus. 

As we look back over the last war and the magnificent 
efforts of President Wilson to achieve international 
unity we see many of the criticisms which were directed 
at his efforts exploded by the experiences of this war. 
His mistakes are but dust in the balance in judging the 
greatness of his work and its enduring qualities. Much 


_ of our future structure may rest in measure on founda- 


tions laid by him. 
Lord Birkenhead, whom many of you will remember, 
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in speaking to the Canadian Bar Association after the 
last war, appears to have been then somewhat 
prophetical in what he terms a “frank but gloomy 
presage of the future and that he was not sanguine 
of preaching to an indifferent world that violence and 
illegality do not pay and that the Sermon on the 
Mount was not the idle chatter of a thoughtless man.” 

This war has taught the nations of the world many a 
bitter lesson which they must not forget in Victory 
and there is good reason to hope that the ideals of the 
Atlantic Charter may be attained and a safer, happier 
world emerge. 


Domestic Problems Concern the Profession 


As we turn our attention to our domestic problems 
we, as a profession who have from time immemorial 
been charged with responsibility for guardianship of 
our laws and of the administration of justice, are con- 
cerned, and rightly so, with many invasions of the tradi- 
tional rights of our free people under the law. Many 
administrative authorities have been set up with ever 
increasing powers and discretions as to the rights and 
conduct of the individual, many of which are final 
and absolute without provision for judicial review. 
Any justification there may be is based on the structures 
incident to successful prosecution of total war, but 
these encroachments on the rights of the people should 
at all times be carefully scanned, for, as we fight and 
sacrifice, we must not forget the many battles fought 
through past generations for the rights of the in- 
dividual, evenhanded justice and impartial administra- 
tion, liberty and human freedom. Is there any sound 
reason why even as our nations march forward in a 
total war effort, with all the sacrifices that it entails, 
their fundamental and traditional justice should not 
march with them? é 


Laws Are Not Technical Merely 
To Delight Lawyers 


The laws under which we are governed and from 
which we derive our prized liberties are not laws 


- arbitrarily imposed upon a people by any autocratic 


authority. Our fundamental law finds many of its 
roots in the Biblical law, both Mosaic and Christian, 
in the Ten Commandments, a basic moral code. It 
represents progressively the customs of the people 
judicially evolved and interpreted. If some complain 
that our laws or our rules of procedure or evidence are 
unduly technical, certainly they are not so for the 
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delight of lawyers, but for protection and justice to the 
people. 

It is this law which secures to honest men the living 
of their lives undisturbed by fear. Only so long as 
these laws are resolutely maintained can fears of op- 
pression, injustice and tyranny be averted. The im- 
partiality of the law and the freedom of our established 
institutions make possible those other freedoms of the 
mind and spirit which dignify and enrich mankind. 
The people appreciate this heritage and liberty which 
they enjoy under this law and though they may not 
wholly understand or define it are quick to resent any 
encroachment of their liberties under it. 

The flexibility of this law and its capacity to adapt 
itself to the requirements of the people in a world 
of progress is the foundation of its power and useful- 
ness. Thanks to devoted members of our profession and 
far-sighted and impartial: judges, our law has not stood 
still but has in a great measure kept pace with the 
changing customs and conditions of the people, and 
both by evolution and by a democratically imposed 
compulsion there has been through the past decades 
a marked progress in humanitarian outlook and 
practice. 


Humanity Challenges Us to Meet New Conceptions 


The war has brought great changes in the world; 
many old ideas lie buried in the wreckage of war. 
There are many new conceptions and new conditions in 
this troubled world. The humanity which we serve 
challenges us, a profession trained to understand these 
laws, to ensure that while maintaining traditional 
rights and liberties they be developed to meet these 
new conceptions and requirements and that in their 
administration by our courts there be a simplicity, 
flexibility and adequacy that will anticipate demands 
and forestall resort to dangerous expedients. 

While I do not wish to venture unduly into the field 
of economics, a field profusely sown with mines, pitfalls 
and boobytraps, yet our profession realizes how many 
of the proposed solutions of our future economics, if 
carried into being, would involve not only curtailment 
but even destruction of our fundamental laws and 
liberties. There are dangerous appeals to groups and 
classes. 

The lawyer, like the family doctor, has a most in- 
timate contact with his community and his fellow men, 
is respected for his service to them in their problems 
and perplexities and knowing well many of the depend- 
able landmarks in the field of venture and experiment 
and the dangers, the lawyers, whether of great or lesser 
stature, can and should givé help and guidance to the 
full extent of their opportunities and abilities. 

In our midst are many who feel sorry for the whole 
damned world but feel little call to love it or do much 
about it. Others, like mothers-in-law, consider them- 
selves divinely appointed to run it. Of the two groups 
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the first probably fits more suitably into our democratic 
picture, but let us consider some of the proposals of the 
latter. 


Extravagant Promises Have No Sanctity of Tradition 


There are proposals for better education, higher 
wages and standards of living, redistribution of wealth, 
even more vitamins, excellent in measure but not in 
lethal doses that postulate some new economic system. 
These offer extravagant promises that have no sanctity 
of tradition, no blessing of a guaranty nor likelihood 
of performance: on the contrary, a background of the 
wreckage of many like experiments. Let us fear the 
Greeks bringing gifts. 

Our Lord was taken up into a high mountain by 
Satan and shown the Kingdoms of the earth and the 
glory of them, all to be His as a reward for His fealty 
to Satan. He well knew all material rewards were un- 
worthy of His liberty of spirit. Though not accorded 
divine wisdom, surely we know that the offer of dubious 
and easy social securities and the lure of material gains 
do not justify the surrender of our liberties and our 
cherished freedoms which must inevitably result. 


The Lure of Paternalistic Government 


The siren voices of paternalistic government should 
not lure us into dangerous and unchartered waters. 

The office of government is not to confer happiness, 
but to give men opportunity to work out happiness for 
themselves. There comes a time when calamity or old 
age robs the individual of his power; there comes a time 
when the individual has done his utmost and ex- 
hausted every resource; and the State comes to his help. 
But the machinery should not manufacture a pater- 
nalism, whose dies are cast or patterned for laziness or 
greed. 

An undue paternalism not only is not a solution, 
does not give the happiness which his own achieve- 
ment confers, but does violence to the independence 
of mind and spirit of the average man who does not 
wish gratuity as a sop for regulation in detail of his 
individual conduct. 

For our people, the law should fix the minimum 
demands of social and business obligations and all 
requirements between that and the perfect law of 
liberty should be left to the enlightened conscience and 
Christian character of the individual and he should, as 
far as is consistent with the rights of others, be un- 
fettered in thought and action. 

There are those who have blueprints and patterns 
or planned economy for mankind and would impose 
on us a new social order. Some are sentimental idealists, 
others have read books or are seekers after power and 


authority but the doctrines which they adumbrate are . 


mostly impractical, imperfectly understood and all too 
frequently deliberately misleading. 
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They all forget that man, howsoever imperfect or 
frail, was nevertheless fashioned in the image of God 
and cannot be refashioned into some sort of regimented 
automaton. They fail to take into account that man’s 
inherent individuality, his aspirations, his zest for 
living, his glory in achievement or on the other hand 
his greed, jealousy, hates, laziness or mediocrity will 
defeat any blueprint. 


Youth Is Not Served by Self-Appointed Fates 


Our people, and particularly our youth overseas, 
heroic, full of ambition and initiative, must have the 
right and opportunity to pursue those ambitions, em- 
bark on their adventures and to win for themselves the 
proper rewards and fruits of their initiative, ability 
and industry, a right to travel the road of their aptitude 
or choice not circumscribed or directed by self-ap- 
pointed Fates nor to be the unhappy traveller who 
must seek rest on a Procrustean bed. 


If the plan rests on confiscation or redistribution of 
wealth, it must fail. We need instead expansion and 
the production of new wealth. This postulates the 
giving of encouragement, incentive and confidence to 
enterprise, not its defeat by confiscation, destructive 
taxation or fear of bureaucratic domination or inter- 
ference. The energizing force that has drawn out the 
virility and fertility of human genius, that has stirred 
men out of idleness and indifference, is the living, 
vitalizing principle under a free economy which ensures 
that every person works for himself and has to work for 
himself. Rivalry and struggle under equitable laws are 
the glory of living. Men become strong by defying 
defeat, by grasping the skirts of happy chance and 
defying the lightnings of adversity, turning loss to 
gain and failure to success. Do we want a society where 
enterprise gains no rewards and thrift no privileges? 
Do we want to substitute force for reward as the power 
behind human toil? An atmosphere of threat to in- 
dividual enterprise is itself prolific of unemployment 
and unhappiness no matter what professions and slogans 
may rend the air. 


Emergency Concessions Must Yield to Normal 
Democratic Institutions 


There are those who viewing our organization for 
total war see in it an unparalleled opportunity for its 
perpetuation. They will seek to exploit our total war 
effort after its structures have served their purpose for 
a continued regimentation—a democracy in a fight 
knows when to concede to emergencies but knows that 
concessions are only in time of peril and when that 
peril has passed and there has been necessary readjust- 
ment they, and any resultant bureacracy or war dictator- 
ship, howsoever reluctant, must give way. 


Our democratic concessions to war structures must in 
due time yield place to our normal democratic in- 
stitutions, to the making of necessary laws by a freely 
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chosen government and the determination of our 
rights under those laws by our Courts of Justice. 

There is much in our heritage and tradition which 
must be studied as we approach the future. The sanity 
and sound commonsense of our people will surely 
prevent their being lured into the paths of doubtful 
or illogical experiment nor must they be misled into 
giving their proxies to grasping or irresponsible leaders 
only too willing to usurp their rights. The people have 
in their own keeping the right to fashion their own 
government and determine their own future; this they 
must not alienate. 


Regimentation Inconsistent with our Traditions 


The truly democratic government, answerable to the 
people, will always have its imperfections and mistakes 
but the people should jealously guard and cherish their 
rights of free and considered choice and our known in- 
stitutions rather than install a supposedly perfect gov- 
ernment, howsoever benign or benevolent it may ap- 
pear, which would involve a regimentation inconsistent 
with our traditions, and would become increasingly 
tyrannical in order to maintain itself and in brief time 
would forget to consult the people. 

That dangerous garment of government, howsoever 
rich and resplendent, once donned would, like the 
poisoned robe of Hercules, spread its evil throughout 
the body and could be torn off only after grievous suffer- 
ing and irreparable loss, such as Italy is now experienc- 
ing; a garment that has spread poison through the body 
of every nation that has donned it. 

Lawyers are thus challenged to preserve the funda- 
mentals of our laws and their administration, to give 
leadership and promote understanding. We live in 
countries which have given generously to us and to 
preceding generations, countries to which we owe much, 
countries of free peoples, of integrity, industry and 
commonsense, inherited from pioneer forbears. 

Why should we fear the future? Rather let us be of 
good courage. 

Those forbears created our countries, already great, 
out of a wilderness, countries of vast potentialities for 
the future, countries of enterprise and of opportunities 
beyond our present dreams. The stars by which they 
set their course are still there to guide us and we must 
not let the passing clouds obscure them. The laws of 
our countriés, under which we enjoy unparalleled free- 
dom and liberty, have been developed and nurtured 
through generations of sacrifice and unselfish and im- 
partial service of lawyers and judges who have passed 
on and who in passing have handed on to the lawyers 
of the present time the torch of justice and liberty. 


The war has brought us ever closer together both in 
common ideals and common efforts. During these 
troubled days, and in peace, let us hand-in-hand pursue 
our common purpose of upholding the traditions of the 
law and safeguarding our precious heritage of freedom. 
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TRIBUTE TO COUNTRY LAWYERS: A REVIEW 


By HONORABLE ROBERT H. JACKSON 






Associate Justice, Supreme Court of the United States 


Chapel Hill: The University of North Carolina 

Press. $3.00.—Judge Powell has written a lively story 
of his life as a lawyer in a county seat of southwest 
Georgia. It is a self-portrait of the disappearing country 
lawyer, and it will delight members of the profession 
wherever they happen to practice. To squeeze this book 
into a review would destroy its charm. It is a garland of 
dainty flowers from the southern countryside and, 
although one can bale straw, he can only crush a 
bouquet. 

The book does not pull and tug at the reader with 
propaganda, does not depress him with dark prophecies, 
does not lecture or patronize him. The Judge tells his 
story for love of the story and for love of the telling. 
He tattles on himself with impish candor and on his 
neighbors with charity. His style is direct and salty, his 
characters are often colored and always colorful. Some 
of the stories are earthy, as life on the land is earthy. 

Judge Powell’s book reminds us who come from 
rural backgrounds that our way of life was much the 
same all over America. Judge Powell and I are a genera- 
tion apart, but country living changed little between his 
youth and mine. Its real transformation came with the 
automobile, the gasoline engine, the telephone, radio, 
electric power, and mechanization, all of which were 
unavailable on the farm when I was born. He shows 
a middle-class South, little known to literature. Roman- 
tic writers portray the rare and spacious and elegant 
plantation life, while sociological ones emphasize the 
penniless and squalid life of the poor black and the 
equally necessitous poor white. Northerners are apt 
to focus on one or the other, forgetting that in the 
South, as elsewhere, many belong to neither extreme 
and that middle-class people shape the life of the 
country. As I read Judge Powell’s book, his early life 
in the heart of Rebel territory and mine in typical 
Yankee domain were so alike that it stirred a faint 
nostalgia—such a homesickness as the city-bred will 
never understand. 

Our homes were warmed and our food was cooked 
with wood stoves. There were no plumbing and-no 
sewers, of course, but we managed pretty well without. 
Baths were available in a washtub in the kitchen on 
Saturday nights only. 

The churches were centers of a social life and in- 
fluence that was distinct from any doctrinal influence. 
The function they performed in the rather lonely life 
of the country cannot be known to those who talk 
scornfully about the “Bible belt.” Country people did 
read the Bible, and many took it literally. Some were 
narrow, harsh judges of their fellow men, foes of 


Can Go Home Again, by Arthur Gray Powell. 1943. 


136 








pleasure. The revival meeting was an emotional outlet 
for many who grappled hysterically for a personal 
Savior more because of the emptiness of their lives 
than because of their sins. But in spite of all this the 
Church did hold out an inducement to decent life, and 
there was nothing that fully took its place. Powell tells 
of the foibles and littleness of many of his pious 
neighbors in a matter-of-fact way; but when he laughs, 
it is with his people, never at them. 

The country doctor, with the lawyer, the teacher, and 
the preacher, made up the “learned professions,” and 
of these the doctor was closest to the family hearthstone. 
He carried his medicines and a pair of forceps to pull 
aching teeth, if his wife had not borrowed them for 
some domestic purpose, such as tightening the nuts on 
the sewing machine. Children were born at home 
instead of at hospitals and were attended by neighborly 
but untrained women, made wise by experience. A 
birthplace was a hallowed spot to both mother and 
child. In earlier days, before such service had become 
professionalized, the country family buried its own 
dead. Loving but unskilled hands closed the eyes and 
“laid out” the body in the “parlor.” Family and 
friends watched in hushed grief and tiptoed in and out 
as if in fear of disturbing sleep. The “mortician” and 
the “Funeral Home” are later developments. Keeping 
of the family plot in the little graveyard was not 
delegated to corporate trustees, but was a personal duty. 
Of course we boys were not superstitious—but it was 
a distinct handicap to a girl to live where one had to 
pass the cemetery to take her home. 

The somewhat solitary and elemental life produced 
a rampant individualism and a strong attachment to 
place—to place of birth, to the place where one lived. 
Local feeling was strong, and there was suspicion of 
the stranger until he proved himself. These people 
lived close to their own hearths and kept the company 
of their own thoughts and feelings. They respected in- 
dustry, achievement, and decency. They became 
stoical. They had a decent reserve about expression 
of their affections and did not place their griefs on 
exhibition. They distrusted those who made display 
of sentiment as being shallow and insincere, an in- 
stinct that was not without foundation. Whatever 
blows fate dealt to them they did not whine. And for 
competence and sheer ability to take care of themselves 
and to make a little go a long way they have had no 
equals. 

Arthur Powell in such surroundings had a carefree 
boyhood, as most country lads do. He does not claim 
to have been precocious and had no abnormal zeal 
for hard work. He farmed a little, but candidly disliked 
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farm work, and even managed to shirk milking the 
family cow. He enjoyed pranks and “practical jokes.” 
He loved the flowers and the fields and the creeks— 
and the girls. He was a gay youth, as those who know 
him now would suspect. He was sent away to school, 
joined a fraternity, and studied some. He fell in love 
with a whole girls’ academy. He joined the Baptist 
Church, but was expelled for dancing. He doesn’t 
exactly admit it, but I gather that the girls he danced 
with also thought his dancing a sin. But the tunes of the 
country fiddler and the call of the quadrille echo 
faintly throughout the book. He was readmitted 
and expelled from the Church time and again, and 
reminds me of an old lady at home who said she had 
been “a Christian for forty years—off and on.” In this 
southern community, as in its northern counterpart, 
the school-teacher stimulated in young men a romantic 
as well as an intellectual interest. Powell’s partner in 
the permanent and beautiful romance of his life was a 
country school-teacher. 

Life, however, was not all play. Youth even then had 
certain cash requirements which it was a matter of pride 
to supply for one’s self as early as possible. Powell 
taught school for a time, set type on a country news- 
paper, reported for it, and did a little surveying. But 
his father was a lawyer, and young Arthur’s ambition 
always was to be a lawyer, too. He became an apprentice 
and “read law” in the office of his father. The elder 
Powell had joined the Confederate Army at nineteen 
and lost a leg at Petersburg. When the surrender came, 
he went back to Georgia, penniless, one-legged, ill clad, 
and hungry, to find that the death of his father had 
left on his hands an invalid mother and six younger 
brothers and sisters. He had little education and never 
ceased to be a “‘versatile speller.” But he had determina- 
tion, industry, and an intuition for law. After a little 
“reading” of law, the first time he was ever in court 
he was admitted to the Bar. Then he waited for 
clients, and that impoverished country yielded a poor 
crop. But he tried lawsuits with zeal, he selected 
jurors with an instinct for sympathetic minds, he had 
a knack of making them see what he saw in a case, 
and he was willing to take his pay in pork or potatoes 
or in good will. Under him our author served a long 
and valuable apprenticeship. 

Powell was admitted to rural law practice pretty 
well qualified, as lawyers of that time went. The law at 
werk in lower rural courts, often presided over by 
laymen, is not like the law on dress parade in high 
courts. The justice of peace court has no use for the 
exhaustive research and footnoted learning in which 
modern law schools and their progeny delight. A 
Georgia lawyer expressed its prevailing spirit in advice 
to young lawyers. “A knowledge of the law” he said, 
“isa bad thing for a lawyer. It may be against him and 
give him less confidence in his case. Study the facts 
and the jury, and the law will take care of itself.” These 
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informal courts were not always models of neutrality. 
Young Powell clerked for a lower court judge who 
divided labor with him on this basis: “You draw the 
accusation and question the witnesses, and I'll do the 
convicting.” Powell adds, “I did; and he did.” The 
judgments of such courts apply, not law in the books, 
but the law as it lives in the untrained minds of the 
community. Such people do not hesitate to tell a judge 
if they do not like his decisions, and I have known 
justices of the peace who did not risk disapproval, but 
consulted with neighbors pretty generally before deci- 
sions were made. But usually without asking they 
knew how the community felt, and the decision 
represented its collective idea of the decent thing. And 
generally it was not far off. 

It is not, of course, to be understood that all has 
been contentment and brotherly love in the towns 
and hamlets. There were quarrels between neighbors 
and feuds between families. Nowhere were litigants 
more stubborn over such small values, One's prestige 
and pride, as well as his money, were at stake when 
he set out “to have the law on” another. The lawsuit 
was no private affair. The whole neighborhood went, 
and took sides, and woe to the lawyer who gave a 
dull performance! 

Arthur had experience with commerce in all forms, 
as country lawyers do in a small way. He organized 
and became a director of a telephone company and a 
bank and was something of a part-time business man. 
He never became a specialist. Always he was a lawyer, 
a “courtroom” lawyer, a general practitioner who would 
and did try every kind of case and in any kind of court. 

Such law practice always has had a certain kinship 
to politics. Judge Powell stuck pretty close to the law, 
however, became known throughout the state as a wise 
man and a good lawyer, and was elected to the high 
bench of Georgia. He is frankly a conservative in 
politics and fears the New Deal—any New Deal. He 
knew the leading men of his time on intimate terms. 
One to whom he pays a high tribute is a long-time 
friend, also a stalwart Georgia country lawyer and a 
just judge, now Senator Walter George. 

One of the most dramatic chapters of the book 
relates to Governor John M. Slaton of Georgia and 
his handling of the Frank case. It is a lesson in civil 
liberties. Governor Slaton’s part was noble, courageous, 
and in the best American tradition. Governor Slaton 
is a conservative but his conduct in this matter il- 
lustrates what John Stuart Mill meant when he urged 
his fellow liberals to study their conservative adversary, 
Coleridge, remarking that “we should pray to have 
enemies who make us worthy of ourselves.” 

Frank was a factory manager and a Jew. Mary 
Feagan, a local girl employed by him, was found 
murdered and probably raped. This combination of 
unfortunate circumstances kindled racial hatreds; they 
were fanned by friends of the Jew unwittingly and by 
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his enemies maliciously. Fear and hate spread from 
jew to Catholic, to aliens, to Negroes; they swept from 
Atlanta to all Georgia and from there to all the South; 
they revived the Ku Klux Klan. How it and the low 
passions it thrived upon were capitalized by opportunist 
politicians is a sad tale, sadly told. Frank was convicted, 
and a divided state Supreme Court affirmed. Petition 
for pardon was made to Governor Slaton, who was 
finishing his second term—a most popular Governor, 
with every political prospect and with wealth to make 
continued public service possible. The people, knowing 
the ways of the American politician, accepted the 
prediction that he would grant a few days’ reprieve “to 
study the case” and thus throw the matter into the lap 
of the incoming Governor. 

When word got about that he was actually giving 
the case of the Jew earnest consideration, anger rose. 
The Governor plodded through the record and with a 
lawyer’s insight became convinced that Frank certainly 
had not been proved guilty and probably was in- 
nocent. Slaton commuted the death sentence to life 
imprisonment in the belief that facts soon would come 
out to support a full pardon and with fears that if it 
were granted before such developments Frank might 
be lynched. He rightly judged the public temper. On 
news of the commutation a mob broke into the Mil- 
ledgeville penitentiary, overpowered the guards, and 
hanged Frank. 

The mob spirit also turned on the Governor. The 
guard was called to keep order. He was living at his 
own home in Atlanta, surrounded by spacious grounds 
and trees and shrubs. The mob milled about for three 
nights and at last seventy-five men, trying-to creep up 
on the place with arms, blackjacks, and dynamite, were 
surrounded and captured by- the guardsmen. The Gov- 
ernor refused to swear out a warrant for them. He 
said they were poor, deluded men and told them to go 
home to their families, who needed them. 

Slaton was ruined in politics. He knew he would be 
ruined when he acted. He told Mrs. Slaton of his belief 
that Frank was innocent and suggested the danger to 
himself and to her of acting on it. She told him she 
would rather be the widow of a brave and honorable 
man than the wife of a coward. Judge Powell says he 
knows facts that he is not at liberty to reveal while 
certain men live, but which he will make available to 
posterity, which demonstrate Frank’s innocence. 

It should be remembered that the man John Slaton 
ruined himself to save was not one of his own class. 
Between Frank and Slaton stretched a social chasm as 
wide as any that can separate men in this world. But 
across that gap the conscience of an American lawyer 
demanded just and fair play, the training of an Ameri- 
can lawyer detected its absence, and the strong arm 
of a lawyer-Governor reached to save a victim. Governor 
Slaton has never tried to capitalize his sacrifice, never 
voiced grievance or resentment, never played the 
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martyr. He might have saved his own career had he 
stooped to utilize the mob spirit as did a French 
Revolutionary leader of whom the story 1s told that he 
looked out from a drawing room where he was being 
entertained and exclaimed, “There goes the mob. 
I must follow it. I am its leader.” Many would have 
looked upon the occasion with Pickwickian oppor- 
tunism: “‘It is always best on these occasions to 
do what the mob do.’ ‘But suppose there are two mobs,’ 
suggested Mr. Snodgrass. ‘Shout with the largest,’ 
replied Mr. Pickwick.” But John Slaton preferred to 
walk the rest of life’s journey in the company of his 
self-respect. He is honored today as a lawyer who in 
high place and at great cost kept faith with the best 
traditions of his profession. 

Thus, while the book does not scold or exhort, it does 
teach. It is one of the social documents of our time. 
We see the South slowly rising to its feet after the 
devastations of war and the corruptions of a peace of 
which no Northerner is now proud. But Powell 
doesn’t rub that in. There isn’t trace of ill will in it 
from beginning to end. 

Powell does not avoid the tragedy and pathos of the 
colored race. Its clashes with the whites are told simply 
and without smugness or bitterness; and the weaknesses 
of both races lighten the tale at times, and at others 
darken it. He does not offer solutions for race tensions 
which all too likely admit of no panaceas, but he does 
exemplify the good will without which no progress is 
possible. 

Southern life thus is seen through the penetrating 
eye of the county seat lawyer, counsellor to railroads 
and to Negroes, to bankers and to poor whites, who 
always gave to each the best there was in him—and was 
willing to admit that his best was good. That lawyer 
has been an American institution—about the same in 
South and North and East and West. Such a man 
understands the structure of society and how its groups 
interlock and interact, because he lives in a community 
so small that he can keep it all in view. Lawyers in large 
cities do not know their cities; they know their circles, 
and urban circles are apt to be made up of those with a 
kindred outlook on life; but the circle of the man from 
the small city or town is the whole community and 
embraces persons of every outlook. He sees how this 
society lives and works under the law and adjusts its con- 
flicts by its procedures. He knows how disordered and 
hopelessly unstable it would be without law. He 
knows that in this country the administration of justice 
is based on law practice. Paper “rights” are worth, 
when they are threatened, just what some lawyer makes 
them worth. Civil liberties are those which some law- 
yer, respected by his neighbors, will stand up to defend. 
Any legal doctrine which fails to enlist the support 
of well regarded lawyers will have no real sway in this 
country. 
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It has been well said that “The life of the law has not 
been logic: it has been experience.” The experience 
that gave life to our judge-made and statutory law, at 
least until the last few years, was this type of country 
life. From such homes came the lawyers, the judges, 
and the legislators of the nineteenth century. Their 
way of living generated independence and amazing 
energy, and these country boys went to the cities and 
dominated the professions and business as well. They 
controlled the county court houses and the state houses 
and the nation’s capital as well, and they weighed 
legal doctrines, political theories, and social policies in 
the light of the life they knew. If we would understand 
the product of those court houses and state houses, we 
must understand that life and the impressions it made 
on the minds of men. Much of the changing trend of 
law and of political and social policy is due to the 
declining number of men who have shared this ex- 
perience. More men now come to the profession from 
the cities, fewer from farms. There isn’t a whiff of the 
stable in a carload of college freshmen. More and 
more those who in court and classroom and legislative 
body restate our legal principles are men who have 
not experienced the country life of which our law was 
so largely the expression. 

The county-seat lawyer and the small-town advocate 
are pretty much gone, and the small-city lawyer has a 
struggle to keep his head above water. Control of busi- 
ness has been concentrated in larger cities, and the good 
law business went to the city with it. The lawsuit has 
declined in public interest before the tough competition 
of movie and radio. Most rural controversies are no 
longer worth their cost to litigate. Much controversy 
has now shifted to the administrative tribunal, and the 
country lawyer hates it and all its works. 

But this vanishing country lawyer left his mark on 
his times, and he was worth knowing. He “read law” 
in the Commentaries of Blackstone and Kent and not 
by the case system. He resolved problems by what he 


called “first principles.” He did not specialize, nor did 
he pick and choose clients. He rarely declined service 
to worthy ones because of inability to pay. Once enlisted 
for a client, he took his obligation seriously. He in- 
sisted on complete control of the litigation—he was no 
mere hired hand. But he gave every power and resource 
to the cause. He identified himself with the client's 
cause fully, sometimes too fully. He would fight the 
adverse party and fight his counsel, fight every hostile 
witness, and fight the court, fight public sentiment, 
fight any obstacle to his client’s success. He never quit. 
He could think of motions for every purpose under the 
sun, and he made them all. He moved for new trials, 
he appealed; and if he lost out in the end, he joined 
the client at the tavern in damning the judge—which 
is the last rite in closing an unsuccessful case, and I 
have officiated at many. But he loved his profession, he 
had a real sense of dedication to the administration of 
justice, he held his head high as a lawyer, he rendered 
and exacted courtesy, honor, and straightforwardness 
at the Bar. He respected the judicial office deeply, de- 
manded the highest standards of competence and dis- 
interestedness and dignity, despised all political use of 
or trifling with judicial power, and had an affectionate 
regard for every man who filled his exacting prescrip- 
tion of the just judge. The law to him was like a 
religion, and its practice was more than a means of 
support; it was a mission. He was not always popular 
in his community, but he was respected. Unpopular 
minorities and individuals often found in him their 
only mediator and advocate. He was too independent 
to court the populace—he thought of himself as a 
leader and lawgiver, not as a mouthpiece. He “lived 
well, worked hard and died poor.” Often his name was 
in a generation or two, forgotten. It was from this 
brotherhood that America has drawn its statesmen and 
its judges. A free and self-governing Republic stands 
as a monument for the little known and unremembered 
as well as for the famous men of our profession. 





— 


Alexander James Dallas, by Raymond Walters, Jr. 
Philadelphia: University of Pennsylvania Press. 1943. 
Pp. vi, 251. $2.50.—In explaining its purpose in publish- 
ing the series of biographies—‘‘Pennsylvania Lives”— 
of which this volume is the latest, the University of 
Pennsylvania Press has said that “while the contribu- 
tions of the more prominent citizens are well known, 
few realize the importance of the roles other Pennsyl- 
vanians have played in shaping the destiny of the Com- 
monwealth and the Nation.” That such a series is 
desirable not only in Pennsylvania but in a number of 
other states is obvious. 

A tolerant reader, however, could attribute this state- 
ment to an excess of modesty, not aways discernible in 
publishers’ blurbs. Richard Rush is the subject of one 
of the earlier of these biographies. More than a few, 
even in the hinterland, realize the importance of the role 
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he played in shaping the destiny of the Nation, if not 
that of the Commonwealth. Moreover, the memory of 
Alexander James Dallas lingers beyond the confines 
of his adopted state. He is remembered as the first 
reporter of the opinions of the Supreme Court of the 
United States, and as a capable Secretary of the Treas- 
ury. In another great state his surname has a permanent 
memorial. Dallas, Texas, was named for his son, who 
was a United States Senator, American Minister to 
Russia and Great Britain and Vice President in Polk's 
administration. 

Mr. Walters is accurate when he says Alexander 
James Dallas “holds a secure place as one of the first-rate 
men of secondary importance in the early days of the 
American republic.” 

This is a competent, readable tiography of such a 
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man. My task, as I conceive it, is to answer: Should a 
busy lawyer, uninfluenced by Pennsylvanian nativity, 
residence or inheritance, take from his scant leisure 
enough time to read it? I think that he should. 

Born in Jamaica of English parents, educated in Eng- 
land, Dallas emigrated to Pennsylvania in time to resist 
the ratification of the Constitution, served as Secretary 
of the Commonwealth for more than a decade, was 
United States Attorney for the Eastern District of 
Pennsylvania for thirteen years, Secretary of the Treas- 
ury for two years and for part of that time Acting Sec- 
retary of War. 

This period of our history—embracing as it does 
the ratification of the Constitution and the beginning 
and conclusion of the War of 1812—Dallas viewed and 
participated in as a lawyer. He was one of the most suc- 
cessful practitioners at the Philadelphia Bar; the office 
of United States Attorney was far more important then 
than now, for the incumbent reported directly to the 
President and was not a mere subordinate of the At- 
torney General. 

To a lawyer-reader of a biography covering so critical 
a period many questions occur which are not usually 
answered by the generalities of the ordinary biography. 
Most of these questions Mr. Walters does satisfactorily 
answer as he limns Dallas against his time. 

Perhaps the most interesting phase of the career of 
Dallas is his transition from radical to conservative. 
He opposed the ratification of the Constitution and was 
a strict constructionist and yet he was largely responsible 
for the establishment of the second bank of the United 
States and succeeded in getting Congress to commit it- 
self to the principle of protection. 

After having deprecated the adoption of the English 
common law and avowed his preference for codification 
of the French kind, he later eulogized the common law 
as the “birthright and inheritance of the people of 
Pennsylvania.” He was in Pennsylvania the arch politi- 
cian of the Democratic-Republican party; but when his 
party attacked the judiciary, he led the opposition. 

He came to detest “the Radicals, moreover, because 
they were promoting the notion that lawyers, ‘men of 
talents and education, men of fortune and manners’ 
ought not to participate in the administration of a 
democratic government. Such a conception reminded 
him of the ‘first convulsive throes of France, which have 
subsided in the lethargy of despotism.’” (Page 135) . 

Was this change attributable to the fact that Dallas 
had come to receive a large income from his practice 
and to represent important property interests? Or had 
he as the result of his experience realized that the 
program of the radicals was inimical to the public 
weal? These questions the lawyer-reader must answer 
for himself. His answer may tend to illumine some of 
his personal problems. 


WALTER P. ARMSTRONG 


Memphis, Tennessee 
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Federal Taxes on Estates, Trusts, and Gifts—1943-44, 
by ‘Robert H. Montgomery. 1943. New York: The 
Ronald Press Company. Pp. xii, 821. $7.50. Robert 
H. Montgomery has become something in the nature 
of an institution. Some twenty-five years have passed 
since he brought out his first book on federal taxation 
which, in our naiveté, we thought even then a com- 
plicated subject. Successively each year he has issued 
revised editions to give effect to statutory and judicial 
changes in the tax structure. Upon the adoption of 
the federal estate tax in 1924, and the related gift 
tax in 1932, he made these taxes and the income tax on 
estates and trusts the subject of a separate book, and the 
volume under consideration is the 1944 edition of that 
work. 

It does not appear to be the purpose of this book 
to educate the uninitiated in the intricacies of the 
subject; it presupposes a fairly comprehensive 
knowledge thereof by the reader. Rather,: it is a 
reference work, replete with tables which will save 
the referor much time and mechanical work in apply- 
ing the provisions of the Federal Internal Revenue 
Code with respect to estate, gift, and income taxes to 
specific situations. It lays many fagots, but the reader 
himself must strike the flame thereto in order to secure 
the desired illumination. 

The importance of the subject and the value of this 
book as a reference work are clear from the many 
striking comparisons which the author makes between 
different results reached by applying different but 
equally permissible methods to a given situation. The 
book is as easily read and is as lucid as can be hoped 
for in connection with a subject which cries out so 
loudly for clarification and simplification, but the 
author shows his own realization of the perplexities 
which must confound the reader when he says at one 
point, “If the foregoing sounds complicated and the 
reader is confused, he can look upon himself as a 
perfectly normal individual.” 

FREDERICK B. ANDREWS 
Chicago 


The Conscientious Objector and the Law, by Julien 
Cornell. 1943. New York: The John Day Company. 
Pp. x, 158. $1.75.—The author of this brief but signifi- 
cant volume has acted as special counsel, representing 
the American Civil Liberties Union’s Committee, on 
behalf of conscientious objectors, and, as stated by 
Harry Emerson Fosdick in the preface, the author has 
had both the opportunity and the obligation to know 
the facts on the legal treatment of such objectors, at 
first hand. 

The chapters of this small volume deal with such 
topics as: “How the Draft Law Was Written,” “The 
Religious Test of Conscientious Objection,” “Classifica- 
tion Procedure,” “Judicial Review of Draft Boards,” 
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“Constitutional Questions,” “Refusal to Register,” 
“Military Control of Camps,” and “The British Draft 
Procedure, a Comparison.” 


The author is not unmindful of the emergent 
character of a situation which demands both an honest 
and realistic comprehension of the issues of how far 
should any program of compulsory military service be 
controlled by an exigency in which the preservation of 
human freedom requires definite and timely decision 
and how great may be the danger of yielding to the 
necessities of a particular emergency when the same 
emergency furnishes exactly the time and the type of 
situation which test the virtue and validity of the 
principle that liberty can be found in and safeguarded 
only by adherence to law. 


The author emphasizes that the Selective Service 
and Training Act recognizes only one ground for con- 
scientious objection to combat training or service in 
the land or naval forces of the United States; and that 
such objection is by “reason of religious training and 
belief.” Thus, the question is raised whether the law 
can wisely ignore conscientious objections to such 
service, arising not from the acceptance of and ad- 
herence to specific or formal religious doctrine but 
from ethical standards and values which may be 
equally important in the conscientious regard and rule 
of conduct of one who is subject to the compulsion 
and penalties of the Act. This reviewer feels that here 
is to be found one of the important elements of the 
author’s work, even though it is not particularly stressed 
nor given any considerable portion of the whole num- 
ber of pages. 


Lawyers generally, and particularly those who have 
served as appeal agents, members of Boards of Appeal, 
or advisers, will recognize the propriety and value of 
inclusion of such topics as “Court Procedure,” “Presi- 
dential Appeals,” “The Eichel Case,” “Why C. O.’s Are 
Not Paid,” and will appreciate the convenience of the 
appendix which contains relative excerpts from the 
Selective Training and Service Act of 1940, from the 
Selective Service Regulations, and from the British 
National Service Act, as well as the chapter entitled, 
“Constitutional Questions.” 


The author's assertions are adequately documented 
and supported by footnotes, but the principal value of 
this little volume, which is admirably phrased with 
commendable restraint, objectivity and freedom from 
bias, is to be found in its placing before the mind of 
the reader in unusually succinct form an outline of the 
principal strains of thought which must combine 
if any adequate professional or enlightened personal 
comprehension of the situation of the conscientious 
objector under the law is to be formed. 


IRWIN T. GILRUTH 
Chicago 
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Tragedy at Law, by Cyril Hare. 1948. New York: // 






Harcourt, Brace and Company. Pp. 301. $2.50—This 
is an example of the literary legerdemain known as the 
detective story; and it is a good one, too. It has its 
anonymous messages, assaults in the dark, and a 
smooth succession of mystifying circumstances which 
culminate in a crime of startling boldness. 

The Honorable Sir William Hereward Barber, one 
of the Justices of the High Court, is a dignified and 
very respectable representative of the Bench; his duties 
on circuit take him through various small towns in the 
south of England, in each of which he carefully ob- 
serves the ceremoriialism attendant upon the disposi- 
tion of the grist of waiting cases, civil and criminal; 
he is accompanied by the various attachés of his court, 
and is later joined by his wife, a dominating and re- 
sourceful person who is something of a lawyer in her 
own right; she has a special interest in, of all things, 
statutes of limitations. 

The Judge, while driving his car in a blackout, runs 
into and knocks down a pedestrian; the victim suffers 
a broken finger, an injury which would not be very 
serious to an ordinary person, but which assumes 
devastating proportions when it turns out that the un- 
fortunate man was a well-known concert pianist. His 
impending suit threatens to ruin the Judge financially 
because of the Judge’s omission to renew his insurance 
certificate as required by the Road Traffic Act; to add 
to the bitter dismay of the Judge (and his wife), he 
receives intimations from his colleagues that the filing 
of the suit must result inevitably in his withdrawal 
from the Bench. The filing of the suit is defeated 
by a crime, the success of which is made to depend 
upon the use of a desperate legal trifle growing out 
of a peculiar quirk in the applicable statutes of limita- 
tions. 

The story is told against the background of the 
Judge’s travels on circuit, and is enlivened by an edged 
sense of humor in the description of persons, places 
and proceedings which Sir William encounters in the 
day’s work; nor is that august person immune from a 
deft touch which now and then scrapes away a little of 
the veneer which gives his character its glossy surface. 
‘In the course of the court's travels, the reader becomes 
a member of the entourage, and to an American law- 
yer, there is sometimes a question whether the back- 
ground is not of more interest than the story. This, of 
course, is due to the excellent reporting of the author. 
Matter-of-fact descriptions of procedure with brief 
quotations from the remarks of court and counsel give 
a satisfying atmosphere of realism to courtroom scenes, 
and these courtroom scenes reveal the Judge to be a 
small, selfish person who enjoys, too much, his op- 
portunities as judge to visit discomfiture upon counsel 
before a jury by a display of bias too subtle to be 
captured by the record. Not a very likable chap, the 
Judge, but hardly deserving of the fate visited upon him 
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by the author. 
Tragedy at Law will have a special appeal to the 
lawyer who likes mystery stories; unless he has some 
special knowledge of the laws of England, he will be 
“baffled” as completely as was Inspector Mallett of the 
Yard, until one of the principal characters, a lawyer 
who was a frequent victim of the Judge’s polished 
malice, brings clarity out of confusion by reference to a 
statute and the citation of a case construing it. 


ALFRED BECK 
Chicago 


Criminal Careers in Retrospect, by Sheldon and 
Eleanor Glueck. 1943. Harvard Law School Studies in 
Criminology. New York: Commonwealth Fund. Pp. 
$80. $3.50.—This is the third follow-up study of 510 
young offenders released in 1921-22 from the Massa- 
chusetts Reformatory, each of the studies covering a 
five-year period. The authors conclude that one-third 
of the offenders had reformed by the end of the fifteen- 
year period, of whom approximately half had committed 
no known crimes during the fifteen years. They believe 
that reformation or failure of reformation can be ex- 
plained by the personality as formed in childhood by 
the constitution and early experiences, and that they 
can provide the court with information regarding these 
offenders which will enable the court to predict in the 
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cases out of ten. This indicates that the childhood 
characteristics which were included in this study had 
some, but very slight, value in predicting behavior in 
middle age. 

Epwin H. SUTHERLAND 
Indiana University 


RECENT PUBLICATIONS 


DicTioNARY OF SocioLocy, edited by Henry Pratt 
Fairchild, Ph.D., LL.D. 1944. New York: Philo- 
sophical Library, Inc. Pp. 342. $6. 


Tue Gateway To Citizensuip, A Manual of Principles 
and Procedures for Use by Members of the Bench 
and Bar, the Staff of the Immigration and Natural- 
ization Service, Civil and Educational Authorities, 
and Patriotic Organizations in Their Efforts To Dig- 
nify and Emphasize the Significance of Citizenship, by 
Carl B. Hyatt. 1943. Washington, D. C.: United 
States Government Printing Office. Pp. vii, 153. 


War Prorits TAXATION AND SPECIAL WARTIME RE- 
SERVES, by -J. Keith Butters. 1944. Harvard Uni- 
versity Graduate School of Business Administration. 
Pp. v, 49. $1.50. 


future whether other young-adult offenders will be~ Wan AnD Law, by Wilber G. Katz, Kenneth C. Sears, 


reformed by a given penal treatment. 

This effort to trace the careers of offenders on whom 
sentences have been imposed and to organize the in- 
formation thus secured so that it will be useful to the 
court in the future is, of course, very laudable. Un- 
fortunately the statistical methods and the theoretical 


structure of this study are very inadequate. The authors~ 


assert that their principal finding or conclusion is that 
the childhood personality is of primary and fundamental 
importance in determining behavior in middle age. 
This is not a finding, but an assumption and precon- 
ception. In order to demonstrate the validity of this 
preconception, the authors would have needed to com- 
pare earlier experience with later experiences in rela- 
tion to reformation, or else to find a very high statistical 
association between the childhood experiences and re- 
formation. The authors did not attempt to compare 
earlier and later experiences in relation to reforma- 
tion. They found a statistical association between early 
childhood experiences and reformation which was only 
slightly better than chance, which gives no support to 
their preconception that childhood experiences are 
| primary and fundamental in determining behavior at 

middle age. The class of offenders with the most 


Ernst W. Puttkammer, Max Rheinstein, Charles O. 
Gregory, Edward H. Levi, George F. James and Mor- 
timer J. Adler; edited by Ernst W. Puttkammer. 
1943. Chicago: The University of Chicago Press. Pp. 
v, 205. $2. 


WaLTerR CLaRK—FicHTInG Jupce, by Aubrey Lee 
Brooks. 1944. Chapel Hill: The University of 
North Carolina Press. Pp. x, 278. $3. 


ANNUAL REporT— EMERGENCY ApvisoRY COMMITTEE 
FOR POLITICAL DEFENSE, Submitted to the Govern- 
ments of the American Republics. 1943. Washington, 
D. C.: Pan American Union. Pp. xii, 287. 


Crepir MANUAL OF CoMMERCIAL Laws 1944. New York: 
National Association of Credit Men. Pp. 792. $6.50. 


No Nation Atone: A Plan for Organized Peace, by 
Linus R. Fike. 1943. New York: Philosophical Library. 
Pp. 96. $1.50. 


Wace anp Hour Manuat, 1943 Edition. Washington, 
D. C.: The Bureau of National Affairs, Inc. Pp. 739. 


favorable childhood characteristics had reformed by j,~THe Buruincron Court Book: A Record of Quaker 


the end of fifteen years after release from the reformatory 
in four cases out of ten, while the class with the most 
unfavorable childhood characteristics (excluding a more 
extreme class with only six cases) reformed in three 
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Jurisprudence in West New Jersey, 1680-1709, edited 
by H. Clay Reed and George J. Miller. (American 
Legal Records—Volume 5). 1944. Washington, D. C.: 
The American Historical Association. Pp lv, 372. 
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FRANCIS CHANNING BARLOW 


LAWYER AND FIGHTING PURITAN 


By GEORGE R. FARNUM 


of Boston 


Former Assistant Attorney General of the United States 


RANCIS Channing Barlow was 

one of those men of whom it was 
said that they “owed [their] efficien- 
cy to a certain moral idealism which 
is part of the Puritan inheritance” 
and whose “conception of life and its 
uses was derived from impulses and 
traditionary feelings in the blood, 
which are the distinctive, though not 
exclusive, characteristics of men of 
Puritan descent.”” He was born in 
Brooklyn, New York, on October 19, 
1834. His parents had come from 
New England, and his father was at 
the time minister of the First Unitar- 
ian Church. While still a young 
child his family returned to Brook- 
line, Massachusetts, his mother’s 
original home. 

While not lacking the reasonable 
comforts of life, he was brought up 
in a home where nothing approxi- 
mating ease was indulged or indeed 
possible. In 1851, at the age of 
seventeen, he entered Harvard. There 
he displayed that brilliant general 
scholarship which enabled him to 
graduate four years later at the head 
of his class, as his father had done 
thirty-one years earlier. Following 
his graduation he decided on the Bar 
as a career and went to New York 
where, after three years in the office 
of William Curtis Noyes, he was ad- 
mitted to practice and forthwith 
opened an office. 

With the coming of the war, Bar- 
low, having refused a commission, 
enlisted as a private in the Twelfth 
Regiment of the New York Militia. 
The next day he was married and 
immediately started south with his 
outfit to participate in the defense 
of the Capital. Early the following 
month he was appointed first lieu- 
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tenant. In August he was mustered 
out and returned to New York with- 
out having seen service in the field. 
Three months later he was back in 
the army as lieutenant colonel of 
the Sixty-first New York Infantry 
and with his regiment left at once 
for the theatre of war, where he was 
attached to the Army of the Potomac. 
Under McClellan the winter was 
spent in drill and preparation for 
the spring campaign. That keen in- 
tellect, power of concentration and 
capacity for work which distinguished 
him at college now stood Barlow in 
good stead. By the time the Penin- 
sular campaign got under way, he 
had acquired a real mastery of mili- 
tary tactics. 

His regiment received its baptism 
of fire at Fair Oaks (or Seven Pines) 
and displayed great steadiness for un- 
tried troops in the face of a power- 
ful Confederate onslaught. “For dis- 
tinguished conduct” in this battle he 
was later promoted to brigadier gen- 
eral. He was engaged heavily dur- 
ing the hard and sanguinary fighting 
which followed as the Federals fell 
back to Malvern Hill. Here the 
Confederates suffered a severe repulse 
though McClellan’s plans to take 
Richmond by way of the Peninsular 
were abandoned. The regiment, hav- 
ing been reduced to a pathetic rem- 
nant of its original strength, was 
combined with the Sixty-fourth New 
York under Barlow’s colonelcy. At 
Antietam he covered himself with 
glory, but was severely wounded and 
carried unconscious from the field. 
In the spring of 1863 he again was 
able to join his command and took 
part in the battle of Chancellorsville 
in May. 

Early in June Lee started north- 
ward on his audacious and fateful in- 
vasion of Pennsylvania. On the 30th 


Buford'’s federal cavalry rode into 
Gettysburg and the following day 
clashed with a detachment of A. P. 
Hill’s troopers. Lee had not planned 
and Meade had not expected a gen- 
eral engagement on this field. The 
hurried arrival of supports from both 
armies, however, quickly transformed 
an affair of sabers into one of the de- 
cisive battles of the war. 

In the fierce melee on the first day 
Barlow fell while frantically striv- 
ing to rally his men in the face of a 
violent enemy assault. Thus his 
gallant Confederate opponent, Gen- 
eral John B. Gordon, long afterwards 
described what followed: “Riding 
forward with my rapidly advancing 
lines, I discovered that brave officer 
lying upon his back, with the July 
sun pouring its rays into his pale 
face. He was surrounded by the 
Union dead, and his own life seemed 
to be rapidly ebbing out. Quickly 
dismounting and lifting his head, I 
gave him water from my canteen, 
asked his name and the character of 
his wounds. . . . Neither of us had the 
remotest thought that he could pos- 
sibly survive many hours. I sum- 
moned several soldiers who were 
looking after the wounded, and di- 
rected them to place him upon a lit- 
ter and carry him to the shade in 
the rear. Before parting, he asked 
me to take from his pocket a pack- 
age of letters and destroy them. They 
were from his wife. He had but one 
request to make of me. That re- 
quest was that if I should live to the 
end of the war and should ever meet 
Mrs. Barlow, I would tell her of our 
meeting on the field of Gettysburg 
and of his thought of her in his last 
moments. He wished me to assure 
her that he died doing his duty at 
the front, that he was willing to give 

(Continued on page 165) 
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Origin and Growth of Administrative Agencies 


N THIS issue will be found two timely and notable 
contributions to the subject of administrative agencies 
—timely, because of the importance of the campaign 

which President Henderson and Chairman Sylvester C. 
Smith, Jr., and their associates are so earnestly carrying on 
for the improvement of the procedure of the administra- 
tive tribunals; notable, because one of the ablest of our 
legal scholars and a master of legal history writes of the 
origin and development of that procedure, and because 
the chairman of our Committee on Administrative Law 
brings history down to the present day and outlines what 
he and his committee seek to accomplish in the way of 
legislation for the closer assimilation of administrative 
hearings and determinations to the fundamental principles 
which mark the administration of justice in our courts. 
Chairman Smith tells in a practical way what lawyers and 
citizens should do to help. 


The bill for the improvement of administrative proce- 
dure, printed in our January issue, has received wide pub- 
licity and a great deal of discussion among lawyers. Several 

‘improvements in the text of the bill as first printed have 
been decided on by the Committee and will be presented at 
the mid-year meeting of the House of Delegates. This is as 
it should be, and it promises those advantages which can be 
realized in no other way than by the comparison of ideas 
and friendly discussion leading to the best possible legisla- 
tive draftsmanship. 

When the report of the Committee on Administrative 
Law comes before the House, the conclusions then arrived 
at promise to-be, not only an expression of the ideas of an 
able committee and its many consultants, but also an ex- 
pression of the deliberate and fully considered views of 
the representative body of the Association. 
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Stare Decisis 


HERE has long been debate on the legal doctrine 
here discussed and it is well that the debate continue, 

* for there is much to be said on both sides of the con- 
troversy. Some deplore the disavowal of a rule of law 
once established by judicial decision, because of what has 
been called the “unpredictability” of the law. Others 
acclaim as courageous and wise the abandoninent of un- 
sound doctrine andthe disaffirmance of an erroneous 
decision. 

Within the month there have appeared two notable 
utterances on this subject from two different points of 
view. 

In the Southern Steamship Company case, decided 
January 31 and reviewed in this number, Mr. Justice 
Roberts filed a dissenting opinion in which he declares 
that the Court has without justification departed from 
and radically changed long-established admiralty law. In 
his dissenting opinion he ‘says that if the lower federal 
courts do not follow and apply the law as clearly an- 
nounced by the Court “the law becomes not a chart to 
govern conduct, but a game of chance.” He predicts that 
a “more deplorable consequence” will inevitably be that 
“the administration of justice will fall into disrepute.” 
But Mr. Justice Roberts gives recognition to the other 
side of this important and oft-recurring question, when 
in the closing paragraph of his dissent he says: “Of course 
the law may grow to meet changing conditions. I do not 
advocate slavish adherence to authority when new con- 
ditions require new rules of conduct. . . .” 


In the current number of the Illinois Law Review under 
the title, “Freedom of Litigation,” Dean Leon Green of 
the Northwestern University School of Law analyzes the 
functions of courts of review, and to three familiar func- 
tions he adds a fourth which he declares to rival in im- 
portance any of the others. Of this function he says: “It 
involves the constant revitalizing of substantive processes, 
the theories and formulas of the law by which duties are 
imposed and through which the rights of litigants are 
given recognition.” He points to the necessity of the peri- 
odical revision of our statutes and legislative processes and 
urges recognition of that same need in the judicial process. 
In the application of his thesis to the courts of review he 
says, “Stare decisis is primarily a doctrine by which a 
Supreme Court keeps the other courts of a judicial system 
in line. It is an affirmative, not a negative doctrine.” Re- 
ferring to the not infrequent misuse of that doctrine, to 
prevent the correction of judicial mistakes, he says, “The 
doctrine of stare decisis was never intended to tie the hands 
of a Supreme Court and prevent it from correcting its own 
errors, or from making adjustments in the law to meet 
the needs of people who must rely on the courts for the 
protection of their interests.” 
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It should be clearly understood that in what we have 
above said, the JourNAL implies neither approval nor 
criticism of the protest of the dissenting justices on what 
they deemed to be a departure from former decisions, nor 
what is above quoted from Dean Green’s exposition of the 
doctrine of stare decisis. We simply represent the divergent 
views without espousing either side of the controversies. 


“Country Lawyers” Compare Notes 
ARELY does a book review call for editorial com- 
ment; but surely the review of the notable volume 
from the pen of Arthur Gray Powell, of Georgia, 
merits a reference on this page. 

This is not merely because the reviewer of I Can Go 
Home Again is Mr. Justice Robert H. Jackson, of the 
Supreme Court of the United States. The principal reason 
for comment is the character of the review. More than a 
generation apart, the author of the book and the reviewer 
practiced law in the sturdy American fashion, in small 
communities widely separated, South and North. The close 
resemblance of their experiences and their problems is vivid- 
ly attested in the review. 

It may be that the kind of lawyer and law practice of 
which they have written with such gusto is “disappearing” 
in America. If so, it will be an unhappy trend for our pro- 
fession, for many communities, and for our country as a 
whole. The manner of the re-establishment in law practice 
at the war’s end, of the thousands of young lawyers now in 
uniform, may reverse that trend. 

Meanwhile, Judge Powell’s book and Mr. Justice Jack- 
son’s reminiscent review of it will be read by our members 
with much relish. 


Improved Methods of Judicial Selection 


HE LATEST and in some respects the most interest- 
i ing and promising of the many efforts to improve the 
methods of judicial selection has been formulated by 
a lawyers’ committee composed of 56 members of the 
major bar associations of the First Judicial District of New 
York. 
The selection of judges is a subject on which the Amer- 
ican Bar Association has long devoted study and effort. 
In 1921 William D. Guthrie, of the New York bar, 
delivered an address on “The Duty of the Bar in the 
Selection of Judges.” (7 A.B.A.J. 513 ff.) In his address 
on that subject he declared that “the administration of 
justice is essentially the most important and the highest of 
all the permanent functions of modern government, that 
it affects and concerns the people more vitally than any 
other exercise of governmental power, and that it should be 
confided only to trained experts learned in the law and in 
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duty bound to execute justice impartially in accordance 
with fixed, definite and known principles.” 

In the report of Chairman John Perry Wood, of the 
Special Committee on Judicial Selection and Tenure, the 
importance of that subject matter is emphasized. (63 
A.B.A. Rep. 406) Judge Wood there says: “Of the great 
problems facing the profession, that of the judicial per- 
sonnel comes first. Sound substantive law, the best proce- 
dure, a Bar of the highest qualifications, cannot be effec- 
tive without righteous, qualified and independent judges. 
Justice or injustice speaks through the decision of the in- 
dividual judge. Not through organizations, but through 
the individual mind of him who hears and decides, is jus- 
tice done.” 

In the Code of Judicial Ethics adopted by the American 
Bar Association and by the New York State Bar Associa- 
tion it was declared to be the duty of the Bar “to en- 
deavor to prevent political considerations from outweigh- 
ing judicial fitness in the selection of judges,” and it is said 
that the Bar should protest earnestly and actively oppose 
the appointment or election “of those who are unsuitable 
for the Bench.” (8 A.B.A.J. 200) 

At the very beginning of the invention of the judicial 
institution, the King delegated his judicial powers to the 
“King’s Justiciars.” For a long period of time the appoint- 
ment of the judicial personnel remained as an exclusive 
function of the Executive, but as a result of experience 
limitations have been established: on that power of ap- 
pointment. Even where that power exists it has been slow- 
ly changed so that the responsibility of arses has 
been shared by others. 

The change wi in ebteian il stietibiesAigheshamani 
made great headway here in the early days of our national 
existence, but many have declared that the popular election 
of judges is in reality an appointive system of the worst 
kind because it is so completely controlled by the leaders 
and the rank and file of politicians and political workers. 

Now for many years the current seems to have turned 
back toward limitations on the popular election of judges. 
This change of current has been slow and has usually been 
activated by the demonstration of faults inherent in the 
system of elections where the political parties are con- 
tending for the election of party candidates and for the 
support of partisan political issues. 

The plan adopted by the New York committee follows 
with modifications the plans adopted and urged by the 
bar association of Missouri (27 A.B.A.J. 763) and those 
of many other states. The greatest success thus far has 
been accomplished in Missouri. It is hoped that the Bar of 
New York will win the approval of their plan at the next 
session of the New York legislature. 





Errata—January issue, page 25, line 4, delete “Jt is” and sub- 
stitute “Is it.” 


Line 11, change the period to question mark. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


Federal Jurisdiction—The Norris-LaGuardia 
Act—The Railway Labor Act 

Refusal of a railroad company to “make every reasonable effort 
to settle the dispute” with its employees and arbitrate the con- 
troversy if those efforts fail, deprives it of the right to maintain 
an action in the federal courts for an injunction to restrain 
employees from interfering by violence or threats of violence with 
its property and interstate railroad operations. 

Brotherhood of Railroad Trainmen v. Toledo, Peoria 
& Western R. R., 88 L. ed. Adv. Ops. 331; 64 Sup. Ct. 
Rep. 413; U. S. Law Week 4128. (No. 28, argued 
November 9 and 10, 1943, decided January 17, 1944). 


This case arose from a long continued labor dispute 
involving working conditions and rates of pay. Negotia- 
tions between the parties for a settlement of the dispute 
failed. The National Mediation Board, after long con- 
tinued effort, also failed to effect a settlement, and the 
mediator proposed arbitration pursuant to the Railway 
Labor Act. Both parties refused and the Board 
terminated its services. 


Anticipating that the railroad would put into effect 
certain proposed schedules, employees voted to strike. 
With the bombing of Pearl Harbor on December 7, 
the Mediation Board again intervened, strongly urging 
both sides to settle the dispute in view of the national 
emergency. At the request of the Board, the employees 
had postponed the strike indefinitely: Further con- 
ferences failed to bring agreement and the Board 
further urged the disputants to arbitration, but the rail- 
road continued its refusal to arbitration although it 
did urge the appointment of an emergency board. Im- 
mediately after the expiration of the thirty-day period 
fixed by statute for such action, the railway by letter 
notified the employees that the proposed schedules 
would become effective at a specified date. The em- 
ployees serveti notice of a strike. The strike took effect 
at the appointed time. Picket lines were formed. The 
railroad undertook to continue operations with other 
employees and serious disorders resulted. The rail- 
road filed a complaint asking*for a temporary restrain- 
ing order and, after hearing, an injunction restraining 
the employees from interfering with its operations and 
property. The restraining order issued ex parte on the 
railroad giving bond as required by statute. The em- 
ployees moved to dismiss the complaint. The motion 
was denied and the court made findings of fact and con- 
clusions of law sustaining the railroad’s contentions and 
a temporary injunction was issued. An appeal was 





*Assisted by James L. Homire and Mark H. JOHNSON (tax cases) . 
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perfected. The Circuit Court of Appeals, one judge 
dissenting, affirmed the judgment. Certiorari was 
granted and the judgment was reversed. 


The opinion of the Court was delivered by Mr. Justice 
Rutiepce. The decision turned upon the employees’ 
point that the railroad company was not entitled to 
relief because it did not “make every reasonable effort 
to settle,” as required by the Norris-LaGuardia Act. 
After quoting from that Act, Mr. Justice RUTLEDGE 
says: 

On the facts this narrows to whether its steadfast refusal 

to agree to arbitration under the Railway Labor Act's 

provisions made the section operative. We think it did, 

with the consequence that the federal courts were deprived 

of the power to afford injunctive relief and respondent was 
remitted to other forms of legal remedy which remained 
available. 

Respondent was subject to the Railway Labor Act. Its 
provisions and machinery for voluntary arbitration were 
“available.” Resort to them would have been a “reason- 
able effort to settle” the dispute. Clearly arbitration under 
the Act was a method, both reasonable and available, which 
respondent refused to employ, not once, but repeatedly 
and adamantly. If it had been used, it would have averted 
the strike, the violence which followed, and the need for 
an injunction. 


It is wholly inconsistent with the section’s language and 
purpose to construe it, as have respondent and the lower 
courts, to require reasonable effort by only one conciliatory 
device when others are available. The explicit terms 
demand “every reasonable effort” to settle the dispute. 
Three modes are specified. 

In support of that conclusion, the legislative history 
of the Railway Labor Act and the Norris-LaGuardia 
Act is painstakingly examined and Mr. Justice Rut- 
LEDGE says: 

To construe the section-therefore as requiring but one of 

the three methods to be used, when the other two are 

equally available, would emasculate the language and 
would defeat the purpose and the policy of the statute. 

The railroad company’s most insistent point was that 
since the arbitration under the Railway Labor Act was 
“voluntary” and arbitration under the Norris-La 
Guardia Act was “compulsory,” when both are applied 
together the result is compulsory arbitration, contrary 
to the provisions of the Railway Labor Act, and that 
therefore neither of these two conflicting Acts can be 
enforced. As to this Mr. Justice RUTLEDGE says: 

Without question, as respondent says, arbitration under 
the Railway Labor Act is voluntary. . . . And if the effect 
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of bringing that form of arbitration within the mandate of 
Section 8 of the Norris-LaGuardia Act were to create such a 
duty, so enforceable, respondent's contention would be 
more in point. But it does not do that. And the conten- 
tion that it does entirely misconceives the effect of Section 
7, First, of the Railway Labor Act, and confuses “violation” 
of its terms with failure to comply with those of Section 8 
of the Norris-LaGuardia Act. . . . It was exactly in the light 
of these provisions and with the intent, as has been shown, 
to make it include arbitration under the Railway Labor Act 
that Section 8 used the term “voluntary arbitration.” . . 
Respondent is free to arbitrate or not, as it chooses. 
But if it refuses, it loses the legal right to have an injunction 
issued by a federal court or, to put the matter more ac- 
curately, it fails to perfect the right to such relief. This 
is not compulsory arbitration. It is compulsory choice 
between the right to decline arbitration and the right to 
have the aid of equity in a federal court. ° 


Nor does it follow, as respondent seems to imply, that 
it is left without remedy. Other means of protection 
remain. Suits for recovery of damages still may be brought 
in the federal courts, when federal jurisdiction is shown to 
exist. Federal statutes supply criminal sanctions, enforce- 
able in the federal courts, against persons who interfere in 
specified ways with the operation of interstate trains or 
destroy the property of interstate railroads. .. . 

The fact is that respondent complied with the require- 
ments of both Section 8 and the Railway Labor Act in all 
but the one essential respect. It recognized the employees’ 
designated representatives, negotiated with them, engaged 
in mediation until it was terminated by the Board as the 
statute required. When it came, however, to the final 
and crucial step of arbitration, it declined to go forward 
as Section 8 requires if, later, injunctive relief is to be 
had. . . . Arbitration under the Railway Labor Act was 
available, afforded a method for settlement Congress itself 
has provided, and until respondent accepted this method 
it had not made “every reasonable effort to settle” the 
dispute, as Section 8 requires. 


Coming finally to a consideration of the course of 
reasoning on which the Court of Appeals reached its 
conclusion, Mr. Justice RUTLEDGE says: 


It remains to refute a further basis for the ruling of the 
Court of Appeals. This was that, in accordance with its 
previous decisions, Section 8 does not apply when violence 
is involved. The terms of the Section offer no support for 
such a view. And, if exceptions exist, to find one in the 
circumstances shown by this record would be to invert 
the statutory order of things. The purpose of the section 
is to head off strikes and the violence which too often 
accompanies them, by requiring the statutory steps to be 
taken before the aid of federal courts is sought in equity. 
Denial of that assistance is the sanction the statute affords 
to secure performance of the prescribed preventive 
measures. To give it, when they have not been taken, not 
only violates the section’s terms. It defeats the purposes 
they were to accomplish and which, when achieved, make 
unnecessary invocation of the court’s aid. 


The case was argued by Mr. John E. Cassidy for the 
Brotherhood and by Mr. Clarence W. Heyl for the 
Railroad. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Interstate Commerce Act—Motor Carrier Act 

of 1935—Consolidation of Motor Carriers 
In approving the consolidation of motor carriers, the Interstate 
Commerce Commission must give effect to various legislative 
policies that bear upon the ultimate objective of providing the 


judgment is required in the 
jective of fostering an adequate national transportation service. 

McLean Trucking Company, Inc., et al. v. The 
United States of America et al., 88 L. ed. Adv. Ops. 358; 
64 Sup. Ct. Rep. 370; U. S. Law Week 4131. (No. 31, 
argued November 12 and 15, 1943, decided January 17, 
1944) . 

In this case the Court considers the standard which 
the Interstate Commerce Commission is to apply in 
approving a consolidation of motor carriers under 
Section 5 of the Interstate Commerce Commission Act. 
Associated Transport, Inc., was organized in Delaware 
to bring about the merger of eight motor carriers 
through purchase of the latter’s capital stock. Associated 
applied for permission under § 214 of the Motor Car- 
rier Act of 1935 to issue preferred and common stock 
in carrying out the merger. 

Various interests opposed the merger in proceedings 
before the Commission. The McLean Trucking Com- 
pany, one of the appellants, brought suit in a District 
Court of three judges to set aside orders of the Com- 
mission approving the merger. The District Court 
sustained the order and on appeal the Supreme Court 
affirmed the judgment in an opinion by Mr. Justice 
RUTLEDGE. 

The opinion reviews the essential findings of the 
Commission. It found that the merger embraced some 
of the principal motor carriers along the Atlantic sea- 
board and would create an end-to-end consolidation 
from points in the far South to New England with large 
possibilities for through service. The carriers operated 
over regular routes totalling 37,884 miles. Over 13,546 
miles between important service points one or more 
competes with others in the group, but the competitive 
mileage would be eliminated by the merger leaving a 
single carrier with routes extending over 24,338 miles. 

As a result of the merger, Associated will be the 
largest single motor carrier in the country in terms of 
estimated revenues and no other single motor carrier 
will compete with it throughout its entire service area. 
The Commission found, nevertheless, that there would 
remain ample competitive motor-carrier service through- 
out the territory and in addition that rail carriers would 
afford substantial competition at all principal points. 
It found further that the consolidation would result 
in improved transportation service, and in simplified 
freight movement; would utilize equipment more effi- 
ciently, improve terminal facilities, reduce handling of 
shipments, simplify relations with shippers and regula- 
tory bodies, promote safe operation and achieve sub- 
stantial operating economies. The Commission con- 
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cluded that Associated’s assumption of fixed charges 
would not be inconsistent with the public interest and 
that the transaction would not result in any substantial 
injury to carrier employees affected. 

Section 5 (2) legalizes a consolidation such as the one 
here attempted only if it is approved by the Commission, 
on finding that it “will be consistent with the public 
interest”. The Commission is required to give weight 
to the following, among other considerations: (1) the 
effect of the transaction upon adequate transportation 
service to the public; the total fixed charges resulting 
from the transaction and the interest of carrier em- 
ployees affected. In addition, carriers participating in 
an approved merger are exempt from the operation of 
the anti-trust laws and all other restraints of law, so 
far as necessary to enable them to carry into effect the 
transactions approved. A further requirement is that 
where a railroad, or any person controlled by such a 
carrier or affiliated therewith, is an applicant in a con- 
solidation proceeding, the Commission may not approve 
the merger unless it finds that the proposed transaction 
will be consistent with the public interest, enable such 
carrier to use service by motor vehicle to public ad- 
vantage and not unduly restrain competition. 

The chief attack on the Commission’s orders here 
was that the Commission improperly construed the 
standards by which it is to determine the propriety 
of a consolidation, the burden of the complaint being 
that it failed to consider and give due weight to the 
anti-trust laws. 

As to the accommodation of various elements of gov- 
ernmental policy, the Court emphasizes that the prob- 
lem is one for the expert judgment of the Commission. 
The opinion reviews the development of the national 
transportation policy from its beginning in the adoption 
of the Interstate Commerce Act of 1887 which was 
primarily directed to the prevention of abuses arising 
from excessive and discriminatory rates. The Trans- 
portation Act of 1920 added a new object to legislation 
which was to build up an adequate transportation 
service, while 1935 brought into being a comprehensive 
scheme for the regulation of motor carriers and a policy 
for preserving the inherent advantages of all forms of 
transportation to meet the needs of commerce, of the 
Postal Service, and of national defense. 

In furtherance of the national policy, the Commission 
is not required to measure all-rail or all-motor consolida- 
tions by the standards of the anti-trust laws. Rejecting 
the arguments of those attacking the Commission’s 
order the Court says: 


. . . the Commission is not bound, as appellants urge, to 
accede to the policies of the anti-trust laws so completely 
that only where “inadequate” transportation facilities are 
sought to be made “adequate” by consolidation can their 
dictates be overborne by “the public interest.” That view, 
in effect, would require the Commission to permit only 
those consolidations which would not offend the anti-trust 
laws. As has been said, this would render meaningless the 
exemption relieving the participants in a properly approved 
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merger of the requirements of those laws, and would 
ignore the fact that the Motor Carrier Act is to be ad. 
ministered with an eye to affirmatively improving trang 
portation facilities, not merely to preserving existing ar- 
rangements or competitive practices. . . . 

Congress however neither has made the anti-trust laws 
wholly inapplicable to the transportation industry nor has 
authorized the Commission in passing on a proposed 
merger to ignore their policy. Congress recognized that 
the process of consolidating motor carriers would result 
in some diminution of competition and might result in 
the creation of monopolies. To prevent the latter effect 
and to make certain that the former was permitted only 
where appropriate to further the national transportation 
policy, it placed in the Commission power to control such 
developments. The national transportation policy requires 
the Commission to “promote . . . economical . . . service 
and foster sound economic conditions in transportation 
and among the several carriers; to encourage the estab- 
lishment and maintenance of reasonable charges for trans 
portation services, without unjust discriminations, [or] 
undue preferences or advantages . . .” The preservation 
of independent and competing motor carriers unques 
tionably has bearing on the achievement of those ends. 
Hence, the fact that the carriers participating in a properly 
authorized consolidation may obtain immunity from 
prosecution under the anti-trust laws in no sense relieves 
the Commission of its duty, as an administrative matter, 
to consider the effect of the merger on competitors and 
on the general competitive situation in the industry in 
the light of the objectives of the national transportation 
policy. 

In short, the Commission must estimate the scope and 
appraise the effects of the curtailment of competition 
which will result from the proposed consolidation and 
consider them along with the advantages of improved 
service, safer operation, lower costs, etc., to determine 
whether the consolidation will assist in effectuating the 
over-all transportation policy. Resolving these considera- 
tions is a complex task which requires extensive facilities, 
expert judgment and considerable knowledge of the 
transportation industry. Congress left that task to the 
Commission “to the end that the wisdom and experience 
of that Commission may be used not only in connection 
with this form of transportation, but in its coordination 
of all other forms.” . . . “The wisdom and experience of 
that commission,” not of the courts, must determine 
whether the proposed consolidation is “consistent with 
the public interest.” . . . If the Commission did not exceed 
the statutory limits within which Congress confined its 
discretion and its findings are adequate and supported by 
evidence, it is not our function to upset its order. 


The opinion then summarizes the Commission's find- 
ings and concludes that the order was not the result 
of the application of an erroneous standard. 

The Court also considers the question whether proper 
weight was given to the requirements of Sections 5 (2) 
and 5(6). On the evidence and findings, the Court 
supports the conclusion of the Commission that it was 
not reasonable to believe that the affairs of Associated 
would be managed in the interest of any other carrier 
by reason of the relatively small percentage of the stock 
to be held by an investment banker which is repre 
sented on the board of directors of other railroads and 
has investment banking connections with competing rail 
carriers. 
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Mr. Justice Douctas delivered a dissenting opinion 
in which Mr. Justice Biack concurred. This dissent 


states in part: 

If it were the opinion of the Commission that the policy 
of the Transportation Act would be thwarted unless a 
particular type of merger or consolidation were permitted, 
I have no doubt that it would be authorized to lift the ban 
of the anti-trust laws, But unless such necessity or need 
were shown I do no think the anti-trust laws should be 
made to give way. Congress did not give the Commission 
carte blanche authority to substitute a cartel for a com- 
petitive system. It may so act only when that step “will be 
consistent with the public interest”. § 5(2) (b). But since 
the “public interest” includes the principles of free enter- 
prise, which have long distinguished our economy, I can 
hardly believe that Congress intended them to be swept 
aside unless they were in fact obstacles to the realization 
of the national transportation policy. But so far as we 
know from the present record that policy may be as readily 
achieved on a competitive basis as through the present 
type of consolidation. At least such a powerful combina- 
tion of competitors as is presently projected is not shown 
to be necessary for that purpose. In this case the hand 
of the promoter seems more apparent than a transportation 
need. 

For these reasons I would resolve the ambiguities of the 
Act in favor of the maintenance of free enterprise. If that 
is too niggardly an interpretation of the Act, Congress 
can rectify it. But if the Commission is allowed to take 
the other view, a pattern of consolidation will have been 
approved which will allow the cartel rather than the com- 
petitive system to dominate this field. History shows that 
it is next to impossible to turn back the clock once such 
a trend gets under way. 


The case was argued by Mr. Arne C. Wiprud for 
Secretary of Agriculture; by Mr. Daniel W. Knowlton 
for ICC; by Mr. Mortimer Allen Sullivan for Associated 
Transport, Inc.; and submitted by Mr. E. B. Ussery for 
Trucking Company and by Mr. Martin Burns and Mr. 
Paul E. Mathias for American Farm Bureau Federation. 


Interstate Commerce Act —Motor Carrier Certificates 
of Convenience and Ne«essity—Grandfather Clause 


Under the “grandfather clause” of Section 206(a) of Part II 
of the Interstate Commerce Act a railroad which a co- 
ordinated motor-rail service, the motor service phases of which 
were performed by various operators of motor vehicles under 
their own names, but under contracts with the railroad, is entitled 
to a certificate of convenience and necessity, if it meets all other 
tequirements of the statute. It is the railroad, under these cir- 
cumstances rather than the motor vehicle operators, which holds 
itself = 2 the general public to engage in transportation by 
motor vehicle. 


Thomson v. United States et al. 88 L. ed. Adv. Ops. 
$26; 64 Sup. Ct. Rep. 392; U. S. Law Week 4141. (No. 
10, argued December 7, 1943, decided January 17, 1944). 

This case involves a question as to the proper con- 
struction and application of the “grandfather clause” 
of Section 206 (a) of Part II of the Interstate Commerce 
Act. The Interstate Commerce Commission denied an 
application of the railway for a certificate of convenience 
and necessity under that provision, and a specially 
constituted court of three judges sustained the Com- 
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mission’s ruling. On appeal the Supreme Court re- 
versed, in an opinion by Mr. Justice Murpny. 

The opinion recites the undisputed facts on which 
the controversy hinges. It appears that the railway had 
engaged “independent contractors” to operate some 
twenty-three routes in a motor vehicle service coordi- 
nated with the rail service to carry less than car load 
freight. The railway, under the arrangement, holds 


_ itself out to the public as being engaged in a coordinated 


rail-motor freight service. The contractors engage to 
transport the freight in a manner satisfactory to the 
railway, but all persons operating the vehicles are 
under the employment and direction of the contractors, 
and are not considered railway employees. The con- 
tractors operate under their own names. 

The Commission ruled that the railway did not 


operate the motor vehicles either as owner or under 


lease or any other equivalent arrangement, and that 
the service, operated under the control of the con- 


tractors and under their responsibility, was rendered 
by the contractors and not by the railway. 


Holding that the Commission has misapplied the 
statute, the Supreme Court says: 


Under the “grandfather” clause of Section 206 (a) of Part 
II of the Interstate Commerce Act, a certificate of public 
convenience and necessity can be awarded only to one who 
is a “common carrier by motor vehicle” within the meaning 
of the Act. Originally the term “common carrier by motor 
vehicle” was defined to include any person who under- 
takes, “whether directly or by a lease or any other arrange- 
ment,” to transport passengers or property for the general 
public by motor vehicle. For purposes of clarity, however, 
this language was stricken and the term was redefined by 
Congress in 1940 to include any person “which holds itself 
out to the general public to engage in the transportation 
by motor vehicle” of passengers or property. 

In addition, as we pointed out in United States v. N. E. 
Rosenblum Truck Lines, Inc., 315 U. S. 50, 58, 54, “We 
think it clear that Congress did not intend to grant multiple 
‘grandfather’ rights on the basis of a single transportation 
service.” Thus where a person holds himself out to the 
general public to engage in a single transportation service, 
consisting entirely or partly of motor vehicle operations, 
he is a “common carrier by motor vehicle” within the 
contemplation of the statute. And Congress intended that 
he alone should receive “grandfather” rights on the basis 
of that single service under Section 206(a) of the Act. 

The undisputed facts here disclose that only the rail- 
road holds itself out to the general public to engage in a 
single complete freight transportation service to and from 
all points on its lines. As an integral and essential part of 
this service tendered by the railroad, motor vehicle trans- 
portation between certain stations is provided. It is com- 
pletely synchronized with the rail service and has none 
of the elements of an independent service offered on behalf 
of the motor vehicle operators. Their operations are the 
operations offered by the railroad as component parts, not 
as separate or distinct segments, of its single service. They 
may be replaced or eliminated at the sole discretion of 
the railroad. 

The railroad, furthermore, is actively engaged in provid- 
ing this single coordinated service. As to the motor vehicle 
operations supplementing its rail service, it is not a mere 
freight broker or forwarder. . . . Nor can it be described as 
the consignor or consignee of the freight so transported by 
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motor vehicle. . . . The provisions and actual operation of 
the contracts with the operators demonstrate the railroad’s 
rigid control over the movement of the freight and its 
retention of full responsibility to the shippers. The 
operators are “independent” only by grace of contract 
nomenclature. By any realistic test they are mere aids in 
carrying out a part of the railroad’s coordinated rail-motor 
freight service. 

Thus the railroad clearly is undertaking to transport 
freight by an “other arrangement,” as those words are used 
in the original statutory definition of “common carrier by 
motor vehicle.” .. . Even more clearly, under the amended 
definition, the railroad is holding itself out to the general 
public to engage in the transportation of freight by motor 
vehicle as part of its coordinated rail-motor freight service. 
In short, it is a common carrier by motor vehicle within 
the meaning of the Act. And the application of the Con- 
gressional intention not to grant multiple “grandfather” 
rights in such a situation becomes clear. The railroad alone 
is entitled to common carrier “grandfather” rights as to 
the motor vehicle service forming an integral part of its 
unified freight service. Any other conclusion would author- 
ize the wholesale granting of twenty-three “grandfather” 
permits to the various motor vehicle operators on the basis 
of this single transportation service offered by the railroad— 
a result which ascribes to Congress “an intent incompatible 
with its purpose of regulation.” 


Mr. Justice JACKSON was of the opinion that the 
judgment should be affirmed. 


Mr. Justice Douc.ias delivered a dissenting opinion 
in which Mr. Justice BLack concurred. In this opinion 
the view is taken that the Commission has properly 
adopted and applied the “control and responsibility 
test”. 


That is to say it has held, and consistently so, that the 
carrier which exercised direction and control of the actual 
motor-vehicle operations and assumed responsibility there- 
for to shippers and to the general public was the one who 
was in “operation” during the specified period as a 
“common carrier by motor vehicle” within the meaning of 
the grandfather clause. § 206(a). That test has been 
applied whether the carrier dealing directly with the 
shippers was a common carrier by motor vehicle . . . or a 
common carrier by rail. . . . It has been applied after as 
well as before the 1940 amendment. . . . And in applying 
the test to railroad applicants it has placed them on a 
parity with motor vehicle applicants. . . . There have been 
disagreements within the Commission whether particular 
applicants satisfy the test. . . . But there has been no 
disagreement over the propriety of the control and respon- 
sibility test itself. 


The control and responsibility test provides a fair 
measure of the grandfather rights. He who shows that he 
has been and is an independent contractor has established 
his claim to the transportation business as clearly as any 
connecting carrier. The fact that the transportation serv- 
ice offered is closely integrated and held out to the public 
as such does not mean that segments of the line-haul opera- 
tion may not comprise separate enterprises. To attach 
grandfather rights to the separate segments is not to grant 
multiple rights. It is to allow those rights to follow owner- 
ship of the enterprise. I see no other way to effectuate the 
Congressional policy of preserving through the grand- 
father clause the position which motor vehicle operators 
“struggled to obtain in our national transportation system.” 
. . » To conclude that the present arrangement is a mere 
agency is to disagree with the Commission in its application 
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of the control and responsibility test. To rest grandfather 
rights on the integrated rail-motor service which appellant 
offers the public is to grant it rights based on another man’s 
business. To grant appellant these grandfather rights on 
the basis of a holding out is to give to the 1940 amendment 
an effect which Congress concededly did not intend. 


The case was argued by Mr. Nye F. Morehouse for 
Thomson and by Mr. Robert L. Pierce for the United 


States. 


The New York Personal Property Law—Salvage 
Operations in the Administration of Trust Estates 


The provisions of the New York Personal Property Act in 
regard to the allocation of income between life estates and 
remaindermen arising from salvage operations of mortgage 
property is not obnoxious to the Fourteenth Amendment. 


Demorest, Jr. v. City Bank Farmers Trust Co., et al., 
88 L. ed. Adv. Ops. 340; 64 Sup. Ct. Rep. 384; U. S. Law 
Week 4138. (Nos. 52 and 227, argued December 10, 
1948, decided January 17, 1944). 


This case involves the constitutionality of certain 
provisions of the New York Personal Property Act, 
dealing with salvage operations in trust estates involv- 
ing the apportionment of income and proceeds of 
salvage between life tenants and remaindermen. The 
surrogates applied the rules which had been agreed 
upon by the Surrogates’ Association. 


Both cases went to the Appellate Division and there- 
after to the state Court of Appeals. Both cases were 
brought by appeal to the Supreme Court of the United 
States and there the decision of the Court of Appeals 
was affirmed. 


The opinion of the Court was delivered by Mr. 
Justice Jackson. After reviewing the course of the cases 
through the courts and the facts in each case, Mr. 
Justice JACKSON says: 


The grievance of remaindermen in these cases is not 
that they have suffered loss or deprivation of any specific 
property to which they had legal title. .Under the law 
of New York the whole legal estate vests in the trustee for 
purposes of the trust, including title to mortgages and to 
real-estate acquired upon or in lieu of their foreclosure, 
which becomes personalty for the purposes of the trust. 
Where the instrument creating the trust directs payment 
of income to one set of beneficiaries and corpus to another, 
allocation of receipts and disbursements as between capital 
and income is sometimes attended with difficulty. Mortgage 
investments may be imperiled by default in interest only, 
or payments of principal alone, or of both, but in either 
event both income and capital interests require protection. 
Advancements often must be made to remove tax liens or 
other prior charges, pay costs of foreclosure, make property 
tenantable, or take care of operating losses, watchmen, 
or insurance. On final sale the price, together with renta’s, 
may leave either a loss or a profit, and to forego income for 
a period may result in a better sale of the capital asset. 

Appellants’ contention is that the New York Court 
Appeals established a rule of apportionment of proceeds 
of salvage operations of mortgaged property as between 
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income and principal which became a settled rule of 
property under which property rights vested in them prior 
to accounting by the trustees. 


The decisions of the Court of Appeals in the Chapal 
and Matter of Otis cases, containing statements of gen- 
eral principles pertinent to the apportionment of 
income are cited and it is said: 


. those opinions represent tentative judicial efforts to 
guide the discretion of trustees; that they did not establish 
rules of property; and that the legislature appears to have 
done no more than to direct trustees to do what they 
already had discretion to do, in which case remaindermen 
could not have insisted upon their being surcharged under 
the law before the enactment. 


As to this part of the controversy, Mr. Justice JACKSON 
says: 


In thus rejecting appellants’ version of its previous deci- 
sions the Court of Appeals disposed of their cases on the 
ground that appellants have never possessed under New 
York law such a property right as they claim has been taken 
from them. If this is the case, appellants have no question 
for us under the due process clause. 


Despite difference of opinion within the Court of Ap- 
peals as to the effect of its earlier cases we think that the 
decision of the majority that they did not amount to a rule 
of property does rest on a fair and substantial basis. The 
opinion in the Otis case had indicated a tentative quality 
in its pronouncements, saying: “Perhaps it should be added 
that a general rule for such situations cannot be attained 
at a bound, that no rule can be final for all cases and that 
any rule must in the end be shaped by considerations 
of business policy. Accordingly, we have here put aside 
inadequate legal analogies in the endeavor to express fair, 
convenient, practical guides that will be largely automatic 
in their application. Only the sure result of time will 
tell how far we have succeeded.” And the opinion had 
pointed out that the disbursement of net income during 
salvage operations was left to the discretion of the trustee 
with the admonition that the discretion “should be ex- 
ercised with appropriate regard for the fact that unless a 
life tenant gets cash he does not get anything in the here 
and now.” 


As to the origin and legislative history of the Act, Mr. 


Justice JACKSON says: 


The executive committee of the Surrogates’ Association 
of the State of New York, composed of the judicial officers 
immediately charged with application of these decisions to 
the instruction of and accountings by trustees held a 
similar view of the discretion left to trustees. The legisla- 
ture appears to have been of the same mind in adopting 
the new legislation. The judicial effort was to formulate 
general rules to guide fiduciary discretion. The Chapal 
decision was rendered in response to a trustee’s petition 
for instructions. But while such decisions were uszful 
as precedents, they were felt not adequate to protect 
trustees against the hazards of litigation in particular cases, 
and the avowed effort of the court to adapt the law to the 
situation resulting from the depression failed in practice. 
Hence the legislature intervened, adopted a rule which the 
trustee might have applied before, in its discretion, and 
Prescribed it as a definite standard for setting apart income, 
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protecting trustees against liability to remaindermen if 
they followed it. What appears really to have been taken 
from the remainderman is his right to question the equity 
of the rule in his individual circumstances, a right which 
he had while it was a rule of the court. 


Constitutional validity of this legislation if it had been 
made applicable to estates of decedents dying after its 
enactment is not questioned. It is objected only that ap- 
plication to an estate whose administration began before 
the Act so as to take away the remainderman’s right to 
judicial examination of the trustee's computation of income 
makes it void for retroactivity. 


Summarizing the effect of various decisions, Mr. 
Justice JACKSON says: 


The case comes to this: Appellants took remainders at 
a time when the rules by which to sequester their in- 
terests in proceeds from complicated operations to salvage 
property were so indefinite that several years later the 
Court made an effort to devise more definitive rules for 
the purpose. They were but partly succeessful, and a few 
years later the legislature made further and perhaps more 
authoritative and final rules. Comparing the later with 
the earlier effort, the remainderman in these particular 
cases finds himself prejudiced. He says we must confirm 
him in the earlier by striking down the later of two retro- 
active rules of law. 


As to the challenge based upon the Fourteenth 
Amendment, Mr. Justice JACKson concludes the opinion 
saying: 

. . » Nothing in the federal Constitution would warrant 

us in holding that judicial rules tentatively put forward 

and leaving much to discretion will deprive the legislature 
of power to make further reasonable rules which in its 
opinion will expedite and make more equitable the 
distribution of millions of dollars of property locked in 
testamentary trusts, even if they do affect the values of 
various interests and expectancies under the trust. The 

Fourteenth Amendment does not invalidate the Act in 

question. 


Mr. Justice Douctas delivered a dissenting opinion, 
in which Mr. Justice BLack joined. In that opinion Mr. 
Justice Douctas says: 


The New York Court of Appeals stated that in formulat- 
ing the statutory rule in question the state legislature did 
no more “than direct a trustee to do what under the 
decisions of this court he has discretionary power to do.” 
..- That is a question of New York law on which the New 
York court has the final say. It is none of our business— 
whether we deem that interpretation to be reasonable or 
unreasonable, sound or erroneous. . . . And there is no 
suggestion here that state law has been manipulated in 
evasion of a federal constitutional right. . . . Consequently I 
can see no possible claim to substantiality of any federal 
question, whatever view may be taken of the due process 
clause. I would therefore dismiss the appeal. 


No. 52 was argued by Mr. Francis J. Mahoney for 
Demorest, by Mr. Albert Stickney for West, by Mr. C. 
Alexander Capron for City Bank; No. 227 by Mr. James 
N. Vaughan for Dyett and by Mr. Louis J. Merrell for 
the Trust Company. 
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Fourteenth Amendment—Deprivation 
of Civil Rights 

The provisions of the Fourteenth Amendment, which declare 

that no state shall deprive any person of life, liberty or property 

nor deny him the equal protection of the laws, do not include 

tights pertaining to state citizenship and derived solely from 

os relationship of the citizen and his state established by state 


Snowden v. Hughes et al., 88 L. ed. Adv. Ops. 347; 
64 Sup. Ct. Rep. 397; U. S. Law Week 4144. (No. 57, 
argued December 13, 1943, decided January 17, 1944). 

Joseph E. Snowden, Republican candidate in the 
primary election for nomination to the I!linois state 
legislature, brought suit against the members of the state 
Primary Canvassing Board for deprivation of his right 
to be certified for a place on the official ballot as a suc- 
cessful candidate for nomination to the state General 
Assembly. 

It was claimed that the suit was within the jurisdic- 
tion of the Court as one arising under the Constitution 
and laws of the United States and that the right or 
privilege was one secured by the Fourteenth Amend- 
ment. 

The District Court, on motion of the defendants, 
struck the complaint and dismissed the suit on the 
ground that the facts alleged did not show that the 
plaintiff had been deprived of any right or immunity 
secured to him by the Constitution and laws of the 
United States, but that the action was predicated solely 
upon a claim that state officers had failed to perform 
duties imposed upon them by state law, and that their 
failure was not state action to which the prohibitions of 
the Fourteenth Amendment are alone directed. The 
Court of Appeals affirmed. The case was taken on 
certiorari and the decision of the lower court was 
affirmed. 

The opinion of the Court was delivered by the 
Cuter Justice. After reviewing the allegations of the 
complaint and the cases applicable under constitutional 
and statutory provisions, the CHreF JUSTICE says: 

The protection extended to citizens of the United 
States by the privileges and immunities clause includes 
those rights and privileges which, under the laws and 
Constitution of the United States, are incident to citizen- 
ship of the United States, but does not include rights 
pertaining to state citizenship and derived solely from 
the relationship of the citizen and his state established by 
state law. 

In considering the allegations of the pleadings the 
opinion emphasizes the fact that “There is no allega- 
tion of any facts tending to show that in refusing to 
certify petitioner as a nominee, the Board was making 
any intentional or purposeful discrimination between 
persons or classes.” The theory of the complaint was 
that by the mere failure to certify a duly elected 
nominee, the Board denied him a right conferred by 
state law and has thereby denied to him the equal 
protection of the law secured by the Fourteenth Amend- 
ment. As to this contention, the Cuter Justice says: 


But not every denial of a right conferred by state law 
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involves a denial of the equal protection of the laws, even 
though the denial of the right to one person may operate 
to confer it on another. Where, as here, a statute requires 
official action discriminating between a successful and an 
unsuccessful candidate, the required action is not a denial 
of equal protection since the distinction between the 
successful and the unsuccessful candidate is based on a 
permissible classification. 


The unlawful administration by state officers of a state 
statute fair on its face, resulting in its unequal application 
to those who are entitled to be treated alike, is not a denial 
of, equal protection unless there is shown to be present in 
it an element of intentional or purposeful discrimination. 


After a comprehensive analysis of many applicable 
decisions, the CHier JUSTICE says: 


Where discrimination is sufficiently shown, the right to 
relief under the equal protection clause is not diminished 
by the fact that the discrimination relates to political rights. 
.. . But the necessity of a showing of purposeful discrimina- 
tion is no less in a case involving political rights than in 
any other. It was not intended by the Fourteenth Amend- 
ment and the Civil Rights Acts that all matters formerly 
within the exclusive cognizance of the states should become 
matters of national concern. 


The cases sustaining the foregoing quotation are 
reviewed and in conclusion the CHieF JUSTICE says: 


As we conclude that the right asserted by petitioner is 
not one secured by the Fourteenth Amendment and affords 
no basis for a suit brought under the sections of the Civil 
Rights Acts relied upon, we find it unnecessary to consider 
whether the action by the State Board of which petitioner 
complains is state action within the meaning of the 
Fourteenth Amendment. The authority of Barney v. City 
of New York, supra, on which the court below relied, has 
been so restricted by our later decisions, . . . that our 
determination may be more properly and more certainly 
rested on petitioner’s failure to assert a right of a nature 
such as the Fourteenth Amendment protects against state 
action. 


Mr. Justice RUTLEDGE concurred in the result. 


Mr. Justice FRANKFURTER delivered a concurring 
opinion. The following excerpts from the opinion in- 
dicate the narrow point of his difference with the 
grounds for the decision: 


All questions pertaining to the political arrangements of 
state governments are, no doubt, peculiarly outside the 
domain of federal authority. 


The Constitution of course does not assure uniformity of 
decisions or immunity from merely erroneous action, 
whether by the courts or the executive agencies of a state. 


But to constitute such unjust discrimination the action 
must be that of the state. Since the state, for present pur 
poses, can only act through functionaries, the question 
naturally arises what functionaries, acting under what cir 
cumstances, are to be deemed the state for purposes of 
bringing suit in the federal courts on the basis of illegal 


state action. 
* = t 


Our question is not whether a remedy is available for 
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such an illegality, but whether it is available in the first 
instance in a federal court. 


I am unable ta grasp the principle on which the state 
can here be said to deny the plaintiff the equal protection 
of the laws of the state when the foundation of his claim is 
that the Board had disobeyed the authentic command of 


the state. 
. * * 


I am clear, therefore, that the action of the Canvassing 
Board taken, as the plaintiff himself acknowledges, in 
defiance of the duty of that Board under Illinois law, 
cannot be deemed the action of the state, certainly not until 
the highest court of the state confirms such action and 
thereby makes it the law of the state. . .. Neither the wisdom 
of its reasoning nor its holding has been impaired by 
subsequent decisions. A different problem is presented 
when a case comes here on review from a decision of a 
state court as the ultimate voice of state law. See for 
instance Jowa-Des Moines Bank v. Bennett, 284 U. S. 239. 
And the case is of course wholly unlike Lane v. Wilson, 307 
U. S. 268, in which the election officials acted not in 
defiance of a statute of a state but under its authority. 


Mr. Justice Douctas filed.a dissenting opinion in 
which Mr, Justice MurpHy concurred. Mr. Justice 
DOUGLAS says: 


My disagreement with the majority of the Court is on 
a narrow ground. I agree that the equal protection clause 
of the Fourteenth Amendment should not be distorted to 
make the federal courts the supervisor of the state elections. 
... I also agree that a candidate for public office is not 
denied the equal protection of the law in the constitutional 
sense merely because he is the victim of unlawful ad- 
ministration of a state election law. I believe, as the opinion 
of the Court indicates, that a denial of equal protection of 
the laws requires an invidious, purposeful discrimination. 
But I depart from the majority when it denies Snowden 
the opportunity of showing that he was in fact the victim 
of such discriminatory action. 


No doubt unconstitutional discriminations against a 
class, such as those which we have recently condemned in 
Lane v. Wilson . . . and Skinner v. Oklahoma, 316 U. S. 
535, may be more readily established than discrimination 
against an individual per se. 

But though the proof is exacting, the latter may be 
shown as in Cochran v. Kansas, 316 U. S. 255, where a 
prisoner was prevented from perfecting an appeal. The 
criteria are the same whether one has been denied the 
opportunity to be a candidate for public office, to enter 
private business, or to have the protection of the courts. 
If the law is “applied and administered by public authority 
with an evil eye and an unequal hand, so as practically 
to make unjust and illegal discriminations between persons 
in similar circumstances” . . . it is the same as if the invidi- 
ous discrimination were incorporated in the law itself. If the 
action of the Illinois Board in effect were the same as an 
Illinois law that Snowden could not run for office, it 
would run afoul of the equal protection clause whether 
that discrimination were based on the fact that Snowden 
was a Negro, Catholic, Presbyterian, Free Mason, or had 
some other characteristic or belief which the authorities 
did not like. Snowden should be allowed the opportunity 
to make that showing no matter how thin his chances of 
success may seem. 


The case was argued by Mr. W. R. Ming for Snowden 
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and by Mr. William C. Wines for Hughes and submitted 
by Mr. Isaac E. Ferguson for Robert E. Straus. 


Admiralty Law—Seaman’s Injuries 

A seaman injured in the performance of his duties as a mem- 
ber of a crew of a vessel is entitled to recovery compensation 
for iniuries suffered in consequence of unseaworthy condition 
of the vessel and of its equipment, even the unseaworthy 
condition is due to the act or neglect of a f seaman. 

Mahnich v. Southern S. S. Co., 88 L. ed. Adv. Ops. 414; 
64 Sup. Ct. Rep. 455; U. S. Law Week 4163. (No. 200, 


argued January 5, decided January 31, 1944). 


A seaman on the Wichita Falls, owned by the South- 
ern Steamship Company, was injured while at sea by 
a fall from a staging, which gave way when a piece of 
defective rope supporting it parted. The District Court 
granted his claim for maintenance and cure but denied 
recovery of indemnity. The Circuit Court of Appeals, 
Third Circuit, affirmed by a divided court. The Supreme 
Court took the case on certiorari and reversed the 
judgment of the lower court. The opinion was delivered 
by the Curer Justice. 


Defining the issues, he says: 

The sole issue presented by the petition for certiorari is 
that of respondent's liability to indemnify petitioner for 
the injury suffered by reason of the defective staging. No 
question is raised with respect to petitioner's right to re- 
cover under the Jones Act or his right to the award of 
maintenance and cure or its adequacy. 


Emphasis was placed upon the liability in admiralty 
to compensate for injuries resulting from unseaworthy 
defects of the staging as part of the equipment of the 
vessel and many cases cited in support of that proposi- 
tion. In the application of that doctrine and those 
cases, the CHIEF JUSTICE says: 

It required the Harter Act to relax the exacting obliga- 
tion to cargo of the owner's warranty of seaworthiness of 


ship and tackle. That relaxation has not been extended, 
either by statute or by decision, to the like obligation of the 


e owner to the seaman. The defense of the fellow servant 


rule to suits in admiralty for negligence, a defense pre- 
cluded by the Jones Act, has never avowedly been deemed 
applicable to the owner's stricter obligation to the seaman 
of the warranty of seaworthiness. 


In thus refusing to limit, by application of the fellow 
servant rule, the liability of the vessel and owner for un- 
seaworthiness, this Court was but applying the familiar and 
then well established rule of non-maritime torts, that the 
employer's duty to furnish the employee with safe appli- 
ances and a safe place to work, is nondelegable and not 
qualified by the fellow servant rule. . . . It would be an 
anomaly if the fellow servant rule, discredited by the 
Jones Act as a defense in suits for negligence, were to be 
resuscitated and extended to suits founded on the warranty 
of unseaworthiness, so as to lower the standard of the 
owner's duty to furnish safe appliances below that of the 
land employer. 
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Other cases relied upon by the seaman were examined, 
some declared inapplicable and others distinguished. 
Of one of those cases, the CHIEF JUSTICE says: 


The statement from The Pinar Del Rio, supra, relied 
upon by the two courts below, could be taken to support 
their decision, only on the assumption either that the 
presence of sound rope on the “Wichita Falls” afforded 
an excuse for the failure to provide a safe staging, or that 
antecedent negligence of the mate in directing the use of 
the defective rope relieved the owner from liability for 
furnishing the appliance thereby rendered unseaworthy. 
But as we have seen, neither assumption is tenable in the 
light of our decisions before and since The Pinar Del Rio, 
supra. So far as this statement supports these assumptions, 
it is disapproved. We cannot follow it, and also follow The 
Osceola, supra, the cases which it approved and Carlisle 
Packing Co. v. Sandanger, supra. We prefer to follow the 
latter as the more consonant with principle and authority. 


Mr. Justice Roserts filed a dissenting opinion, in 
which Mr. Justice FRANKFURTER joined. In his opening 
paragraph his position is indicated by the following 


statement: 


I think the judgment is wrong. The case does not present 
a situation calling for liberalizing the maritime law in favor 
of seamen by abolishing the defense of a fellow seaman’s 
negligence. Congress did that in 1920 (41 Stat. 1007). But 
it required actions in such situations to be brought within 
two years, which it subsequently extended to three years. 
The sole question is whether recovery should be permitted 
beyond the time when Congress said action must be 
instituted. 


Of the Plamals v. Pinar Del Rio case, Mr. Justice 
ROBERTS says: 


The history of Plamals v. Pinar Del Rio is important. 
The libellant, a seaman on a British ship lying in United 
States waters, was ordered by a mate to repair a stack. A 
sling was used, for which the mate selected a piece of rope. 
The rope broke and the seaman was injured. He filed a 
libel in rem against the vessel. The owner gave bond and 
released the ship. 


It will be noted how closely that case parallels the instant 
one. In both, though for differing reasons, the libellant 
was precluded from relying on the Jones Act which would 
have avoided all question of a fellow servant's negligencee 
In both, the libellant then sought to resort to his claim for 
indemnity for a maritime tort. 


There has been some suggestion that the holding in the 
Pinar Del Rio case to which I have referred crept into the 
opinion by inadvertence. But I cannot assume any such 
thing in view of the proverbial care which all the justices 
exercise to prevent expression of opinion on questions not 
necessary to the decision of a case. Thé decision must be 
taken at face value as the expression of the views of all 
the members of the Court. 


Unseaworthiness in the abstract does not afford a cause 
of action. An injury must be “in consequence” of the un- 
seaworthiness,—must be connected with and result from it. 
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And “unseaworthiness” covers a variety of situations 
variously affecting the work and risks of seamen. Unsea- 
worthiness of the kind on which the court bases its opinion 
is very different from that due to a faulty mechanism which 
is an inherent risk to life and limb. If the doctrine now 
announced is right, a vessel supplied with the newest charts 
would be unseaworthy if the owner failed to remove old 
charts from the pilot house; it would make the owner an 
insurer that, no matter how many adequate facilities were 
at hand, no insufficient one was anywhere on the ship. Here 
the so-called unseaworthiness did not consist in want of 
adequate ropes for the seaman’s need. His injury was due 
entirely to the negligent selection by the mate of a piece 
of bad rope when ample good rope was at hand. 


The statement in the opinion that the defense of a 
fellow servant’s negligence had never been deemed applic- 
able to the owner's obligation to the seaman under the 
warranty of unseaworthiness ignores the point that if the 
seaman is to recover the unseaworthiness must, under the 
authorities cited, be the direct cause of the injury. If it is 
not, but a fellow servant’s negligence is the cause, the sea- 
man could not recover, until the law was altered by the 
Jones Act. 


Having at length and with particularity examined 
the cases cited in the prevailing opinion, Mr. Justice 
Roserts speaks of the consequence of overruling earlier 
decisions. In closing his opinion he says: 


The evil resulting from overruling earlier considered 
decisions must be evident. In the present case, the court 
below naturally felt bound to follow and apply the law 
as clearly announced by this Court. If litigants and lower 
federal courts are not to do so, the law becomes not a chart 
to govern conduct but a game of chance; instead of settling 
rights and liabilities it unsettles them. Counsel and parties 
will bring and prosecute actions in the teeth of the decisions 
that such actions are not maintainable on the not im- 
probable chance that the asserted rule will be thrown 
overboard. Defendants will not know whether to litigate 
or to settle for they will have no assurance that a declared 
rule will be followed. But the more deplorable consequence 
will inevitably be that the administration of justice will 
fall into disrepute. Respect for tribunals must fall when 
the bar and the public come to understand that nothing 
that has been said in prior adjudication has force in a 
current controversy. 

Of course the law may grow to meet changing conditions. 
I do not advocate slavish adherence to authority where 
new conditions require new rules of conduct. But this is 
not such a case. The tendency to disregard precedents in 
the decision of cases like the present has become so strong 
in this Court of late as, in my view, to shake confidence in 
the consistency of decision and leave the courts below on 
an uncharted sea of doubt and difficulty without any con- 
fidence that what was said yesterday will hold good to 
morrow, unless indeed a modern instance grows into a 
custom of members of this Court to make public announce 
ment of a change of views and to indicate that they will 
change their voies on the same question when another 
case comes before the Court. This might, to some extent, 
obviate the predicament in which the lower courts, the bar, 
and the public find themselves. 


The case was argued by Mr. Abraham E. Freedman 


for Mahnich and by Mr. Joseph W. Henderson for 
Southern Steamship Company. 
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Massachusetts Child Labor Act—Fourteenth 
Amendment—Conflict Between Jehovah’s 
Witnesses and State Authority 
The right of freedom of belief and of speech is subject to 
limitations when religious convictions come in conflict with 
the power of the state to legislate in regard to the interests 
of the community and of children of tender years such 
as have been embodied in the Massachusetts Child Labor 

Statute. 

Prince v. Commonwealth of Massachusetts, 88 L. ed. 
Adv. Ops. 403; 64 Sup. Ct. Rep. 438; U. S. Law Week 
4150. (No. 98, argued December 14, 1943, decided 
January 31, 1944). 


Sarah Prince, a member of the Jehovah’s Witnesses 
cult, took her niece, Betty M. Simmons, nine years of 
age, at night together with Mrs. Prince’s two boys, and 
permitted Betty to carry, display and offer for sale, 
copies of Jehovah’s Witnesses’ publications. After 
having been notified to leave the street and take her 
young children home, and refusing so to do, Mrs. Prince 
was prosecuted on charges of disobedience of the Mass- 
achusetts Child Labor statute which provides that no 
girl under eighteen should sell, expose or offer for sale 
any magazine, periodicals or other articles of merchan- 
dise in any street or public place. Another section 
provides that any parent, guardian or custodian having 
a minor under his control, who compels or permits the 
minor to work in violation of the Massachusetts Child 
Labor law, shall be fined or imprisoned or both. 


Mrs. Prince was found guilty and on appeal to the 
Supreme Judicial Court of Massachusetts the conviction 
was reversed on one charge but affirmed on two others. 
On appeal to the Supreme Court of the United States, 
the decision of the Massachusetts court was reversed. 


Mr. Justice RUTLEDGE delivered the opinion of the 
Court. After stating the facts and the statutory provi- 
sions, Mr. Justice RUTLEDGE says: 


The story told by the evidence has become familiar. It 
hardly needs repeating, except to give setting to the varia- 
tions introduced through the part played by a child of ten- 
der years. Mrs. Prince, living in Brockton, is the mother 
of two young sons. She also has legal custody of Betty 
Simmons, who lives with them. The children too are Je- 
hovah’s Witnesses and both Mrs. Prince and Betty testified 
they were ordained ministers. The former was accustomed 
to go each week on the streets of Brockton to distribute 
“Watchtower” and “Consolation,” according to the usual 
plan. She had permitted the children to engage in this ac- 
tivity previously, and had been warned against doing so by 
the school attendance officer, Mr. Perkins. But, until De- 
cember 18, 1941, she generally did not take them with her 
at night. 

That evening, as Mrs. Prince was preparing to leave her 
home, the children asked to go. She at first refused. Child- 
like, they resorted to tears and, motherlike, she yielded. Ar- 
tiving downtown, Mrs. Prince permitted the children “to 
engage in the preaching work with her upon the sidewalks.” 
That is, with specific reference to Betty, she and Mrs. Prince 
took positions about twenty feet apart near a street inter- 
section. Betty held up in her hand, for passersby to see, 
copies of “Watchtower” and “Consolation.” From her 
shoulder hung the usual canvas magazine bag, on which 
was printed “Watchtower and Consolation 5c per copy.” 
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No one accepted a copy from Betty that evening and she 
received no money. Nor did her aunt. But on other occa- 
sions, Betty had received funds and given out copies. 

At about 8:45 in the evening a school attendance 
officer approached Mrs. Prince. He inquired and she 
refused to give Betty’s name, but stated the child 
attended the Shaw school. The officer referred to pre- 
vious warnings and said he would allow five minutes 
for them to get off the street. Mrs. Prince admitted she 
had supplied Betty with magazines and said “Neither 
you nor anybody else can stop me. . . . This child is 
exercising her God-given right and her constitutional 
right to preach the gospel, and no creature has a right 
to interfere with God’s commands.” 


The trial and conviction then ensued in due course. 


Mr. Justice RUTLEDGE states the question of law as 
follows: 


The only question remaining therefore is whether, as 
construed and applied, the satute is valid. Upon this the 
court said: “We think that freedom of the press and of 
religion is subject to incidental regulation to the slight de- 
gree involved in the prohibition of the selling of religious 
literature in streets and public places by boys under twelve 
and girls under eighteen, and in the further statutory pro- 
visions herein considered, which have been adopted as a 
means of enforcing that prohibition.” 


Further defining the question, Mr. Justice RUTLEDGE 


says: 


Appellant does not stand on freedom of the press. Re- 
garding it as secular, she concedes it may be restricted as 
Massachusetts has done. Hence, she rests squarely on free- 
dom of religion under the First Amendment, applied by the 
Fourteenth to the states. She buttresses this foundation, 
however, with a claim of parental right as secured by the 
due process clause of the latter Amendment. . . . These guar- 
anties, she thinks, guard alike herself and the child in what 
they have done. Thus, two claimed liberties are at stake. 
One is the parent's, to bring up the child in the way he 
should go, which for appellant means to teach him the 
tenets and the practices of their faith. The other freedom 
is the child’s, to observe these; and among them is “to 
preach the gospel . . . by public distribution of “Watch- 
tower” and “Consolation,” in conformity with the scripture: 
“A little child shall lead them.” 


Declaring that the case presents collision between the 


freedoms insured by the Constitution and the exercise 
of state authority, Mr. Justice RUTLEDGE says: 


To make accommodation between these freedoms and an 
exercise of state authority always is delicate. It hardly 
could be more so than in such a clash as this case presents. 
On one side is the obviously earnest claim for freedom of 
conscience and religious practice. With it is allied the par- 
ent’s claim to authority in her own household and in the 
rearing of her children. The parent's conflict with the 
state over control of the child and his training is serious 
enough when only secular matters are concerned. It be- 
comes the more so when an element of religious conviction 
enters. Against these sacred private interests, basic in a 
democracy, stand the interests of society to protect the wel- 
fare of children, and the state’s assertion of authority to that 
end, made here in a manner conceded valid if only secular 
things were involved. The last is no mere corporate con- 
cern of official authority. It is the interest of youth itself, 
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and of the whole community, that children be both safe- 
guarded from abuses and given opportunities for growth 
into free and independent well-developed men and citizens. 
Between contrary pulls of such weight, the safest and most 
objective recourse is to the lines already marked out, not 
precisely but for guides, in narrowing the no man’s land 
where this battle has gone on. 


The opinion discusses the rights of children to exer- 
cise their religion and of parents to give them religious 
training and cites and reviews many cases in which those 
questions have come before the courts. On this branch 
of the case, Mr. Justice RUTLEDGE says: 


The state’s authority over children’s activities is broader 
than over like actions of adults. This is peculiarly true 
of public activities and in matters of employment. A 
democratic society rests, for its continuance, upon the 
healthy, well-rounded growth of young people into full 
maturity as citizens, with all that implies. It may secure 
this against impeding restraints and dangers within a 
broad range of selection. Among evils most appropriate 
for such action are the crippling effects of child employ- 
ment, more especially in public places, and the possible 
harms arising from other activities subject to all the diverse 
influences of the street. It is too late now to doubt that 
legislation appropriately designed to reach such evils is 
within the state’s police power, whether against the par- 
ent’s claim to control of the child or one that religious 
scruples dictate contrary action. 

























































Street preaching, whether oral or by handing out litera- 
ture, is not the primary use of the highway, even for 
adults. While for them it cannot be wholly prohibited, 
it can be regulated within reasonable limits in accommoda- 
tion to the primary and other incidental uses. But, for 
obvious reasons, notwithstanding appellant’s contrary 
view, the validity of such a prohibition applied to children 
not accompanied by an older person hardly would seem 
open to question. The case reduces itself therefore to the 
question whether the presence of the child’s guardian 
puts a limit to the state’s power. That fact may lessen the 
likelihood that some evils the legislation seeks to avert 
will occur. But it can not forestall all of them. The zealous 
though lawful exercise of the right to engage in propa- 
gandizing the community, whether in religious, political 
or other matters, may and at times does create situations 
difficult enough for adults to cope with and wholly in- 
appropriate for children, especially of tender years, to face. 


Dealing with the exercise of state power as involved 
in this case, Mr. Justice RUTLEDGE says: 


Massachusetts has determined that an absolute prohibition, 
though one limited to streets and public places and to 
the incidental uses proscribed, is necessary to accomplish 
its legitimate objectives. Its power to attain them is broad 
enough to reach these peripheral instances in which the 
parent’s supervision may reduce but cannot eliminate 
entirely the ill effects of the prohibited conduct. We think 
that with reference to the public proclaiming of religion, 
upon the streets and in other similar public places, the 
power of the state to control the conduct of children 

. reaches beyond the scope of its authority over adults, as is 
true in the case of other freedoms, and the rightful bound- 
ary of its power has not been crossed in this case. 


Emphasizing that this decision does not extend be- 
yond the facts which the case presents, Mr. Justice 
RUuTLEDGE closes his opinion as follows: 

The religious training and indoctrination of children may 
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be accomplished in many ways, some of which, as we haye 
noted, have received constitutional protection t 
decisions of this Court. These and all others except the 
public proclaiming of religion on the streets, in so far a 
they may be taken as either training or indoctrination of 
the proclaimer, remain unaffected by the decision. 


Mr. Justice Jackson delivered a dissenting opinion. 


As to the conflict between the majority opinion and its 
recent decision in the Murdock case, Mr. Justice 
JACKSON says: 


The novel feature of this decision is this: the Coun 
holds that a state may apply child labor laws to restrict 
or prohibit an activity of which, as recently as last term, 
it held: “This form of religious activity occupies the same 
high estate under the First Amendment as do worship in 
the churches and preaching from the pulpits. It has the 
same claim to protection as the more orthodox and con- 
ventional exercises of religion.” “. . . the mere fact that 
the religious literature is ‘sold’ by itinerant preachers 
rather than ‘donated’ does not transform evangelism into 
a commercial enterprise. If it did, then the passing of the 
collection plate in church would make the church service 
a commercial project. The constitutional rights of those 
spreading their religious beliefs through the spoken and 
printed word are not to be gauged by standards governing 
retailers or wholesalers of books.” 


” af * 


This case brings to the surface the real basis of disagree- 
ment among members of this Court in previous Jehovah's 
Witness cases. . . . Our basic difference seems to be as to 
the method of establishing limitations which of necessity 
bound religious freedom. 

My own view may be shortly put: I think the limits 
begin to operate whenever activities begin to affect or 
collide with liberties of others or of the public. Religious 
activities which concern only members of the faith are 
and ought to be free—as nearly absolutely free as any- 
thing can be. But beyond these, many religious denomi- 
nations or sects engage in collateral and secular activities 
intended to obtain means from unbelievers to sustain the 
worshippers and their leaders. 


The Court in the Murdock case rejected this principle 
of separating immune religious activities from secular ones 
in declaring the disabilities which the Constitution im- 
posed on local authorities. Instead, the Court now draws 
a line based on age that cuts across both true exercise of 
religion and auxiliary secular activities. I think this is not 
a correct principle for defining the activities immune from 
regulation on grounds of religion, and Murdock overrules 
the grounds on which-I think affirmance should rest. I 
have no alternative but to dissent from the grounds of 
affirmance of a judgment which I think was rightly 
decided, and upon right grounds, by the Supreme Judicial 
Court of Massachusetts. ; 


Mr. Justice Roperts and Mr. Justice FRANKFURTER 


concurred in this opinion. 


Mr. Justice MurpHy also filed a dissenting opinion. 


The grounds for his dissent are stated as follows: 


This attempt by the state of Massachusetts to prohibit 
a child from exercising her constitutional right to practice 
her religion on the public streets cannot, in my opinion, 
be sustained. 

The record makes clear the basic fact that Betty Simmons, 
the nine-year old child in question, was engaged in a genu- 


AMERICAN BAR ASSOCIATION JOURNAL 










gave : 


to ove 








ve have 
hrough 
ept the 
> far as 
tion of 


inion, 
and its 
Justice 


Court 
restrict 
t term, 
e same 
ship in 
1as the 
id con- 
ct that 
pachers 
m into 
of the 
service 
Y those 
nm and 
erning 


sagree- 
\ovah’s 
: as to 
cessity 


limits 
ect Or 
ligious 
th are 
$ any- 
*nomi- 
‘ivities 


in the 


nciple 
r ones 
n im- 
draws 
‘ise of 
is not 
- from 
rrules 
est. I 
ds of 
ightly 
dicial 


JRTER 


nion. 


phibit 
actice 
nion, 


mons, 
genu- 


RNAL 








ine religious, rather than commercial, activity. She was a 
member of Jehovah’s Witnesses and had been taught the 
tenets of that sect by her guardian, the appellant. Such 
tenets included the duty of publicly distributing religious 
tracts on the street and from door to door. Pursuant to 
this religious duty and in the company of the appellant, 
Betty Simmons on the night of December 18, 1941, was 
standing on a public street corner and offering to distribute 
Jehovah’s Witness literature to passersby, There was no 
expectation of pecuniary profit to herself or to appellant. 
It is undisputed, furthermore, that she did this of her own 
desire and with appellant’s consent. She testified that she 
was motivated by her love of the Lord and that He com- 
manded her to distribute this literature; this was, she de- 
clared, her way of worshipping God. She was occupied, in 
other words, in “an age-old form of missionary evangelism” 
with a purpose “as evangelical as the revival meeting.” 
Murdock v. Pennsylvania. 


In stating his final conclusion, Mr. Justice MURPHY 
says: 

No chapter in human history has been so largely written 
in terms of persecution and intolerance as the one dealing 
with religious freedom. From ancient times to the present 
day, the ingenuity of man has known no limits in its 
ability to forge weapons of oppression for use against those 
who dare to express or practice unorthodox religious be- 
liefs. And the Jehovah’s Witnesses are living proof of the 
fact that even in this nation, conceived as it was in the 
ideals of freedom, the right to practice religion in uncon- 
ventional ways is still far from secure. Theirs is a militant 
and unpopular faith, pursued with a fanatical zeal. ... We 
should therefore hesitate before approving the applica- 
tion of a statute that might be used as another instrument 
of oppression. Religious freedom is too sacred a right to 
be restricted or prohibited in any degree without convinc- 
ing proof that a legitimate interest of the state is in grave 
danger. 


The case was argued by Mr. Hayden C. Covington 
for Prince and by Mr. R. T. Bushnell for the Common- 
wealth of Massachusetts. 


Public Utilities—Regulation of Rates—The Emergency 
Price Control Act—The Validity of Exceptions 
to That Act 


Under California law the business of warehouses is a public 

utility, subject to regulation by the state, and entitled to exemption 

rate regulation by the United States Price Administrator, 
under the Federal Emergency Price Control Act. 


Davies Warehouse Co. v. Bowles, 88 L. ed. Adv. Ops. 
379; 64 Sup. Ct. Rep. 474; U. S. Law Week 4154. (No. 


112, argued November 18, 1948, decided January 31, 
1944.) 


The Davies Warehouse Company, incorporated under 
the laws of California, conducts a public warehouse in 
Los Angeles. Under the Constitution of California and 
the Public Utilities Act, the company is subject to regu- 
lation by the Railroad Commission. 


The warehouse company and several other public 
warehouses in California applied to the California Com- 
mission for general rate increases. The Commission 


gave a public hearing in February, 1942, at which it ap- 


pears that public notice had been given of the hearing 
to over three thousand of the company’s customers and 
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that none appeared in opposition. The Commission 
found that wages and cost of materials and supplies had 
increased from 20 to 26 per cent since current rates were 
last put in force. On May 12, 1942, the Commission au- 
thorized a general 15 per cent advance to reimburse in 
part for the added labor expense. 


The United States Price Administrator, acting under 
the Emergency Price Control Act, on April 28, 1942 
issued a price regulation, the effect of which was to pro- 
hibit the increase which had been authorized by the 
California Railroad Commission. 


The federal Act provides that “nothing in this Act 
shall be construed to authorize the regulation of . . . (2) 
rates charged by any common carrier or other public 
utility.” The warehouse company filed its complaint 
with the United States Emergency Court of Appeals on 
which the Act confers exclusive original jurisdiction to 
determine the validity of regulations, asking it to set 
aside the Maximum Price Regulations so far as they 
purport to regulate warehouse storage charges. The 
Emergency Court of Appeals dismissed the complaint. 
Certiorari was granted in view of the importance of the 
construction of the Act to its administration. The Su- 
preme Court of the United States reversed the judgment 
of the Emergency Court of Appeals. 


‘ 

Mr. Justice Jackson delivered the opinion of the 
Court. As to the definition of the term “public utility” 
in the Price Control Act, Mr. Justice JACKSON says: 

Congress, in omitting to define “public utility” as used 
in the Act, left to the Administrator and the courts a task of 
unexpected difficulty. Use of that term in a context of 
generality wears an appearance of precision which proves 
illusory when exact application becomes necessary. Rele- 
vant authorities and considerations are numerous and equi- 
vocal, and different plausible definitions result from a mere 
shift of emphasis. 


The Emergency Court of Appeals weighed the conflicting 
factors in thorough opinions and divided as to result. Judges 
Maris and Magruder gave little weight to the existence of 
actual regulation and held the phrase to comprehend enter- 
prises of the general utility type, among which they thought 
this warehouse had no place. They held that the federal 
price regulation superseded that of the state, but said, “This 
is one of those unfortunate cases where doubts would re- 
main whichever way the case was decided” —a reservation we 
share. Chief Judge Vinson declared that this public ware- 
house possesses the basic indicia of a public utility and in 
addition has its rates fixed by an agency of the state, and 
under these circumstances must be considered a public 
utility within the meaning of the Act. He thought the 
state regulation should prevail over that of the Federal 
Price Administrator. 

The opinion next takes up the discussion of the 
meaning given to the term “public utility” by the Court 
in Munn v. Illinois and Budd v. New York, and Mr. 
Justice JACKSON says: 

We cannot, therefore, assume that Congress was unaware 
that a general statutory reference to “public utilities” 
might well be taken at least in some states to compre 
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hend public warehouses. But Congress did not see fit 
to employ that precision of definition which it has used 
when it desired to make sure that its classification of 
public utilities for federal purposes would depend upon 
the nature of their activities uninfluenced by any state 
policy. Legislative history is ambiguous, and in no in- 
stance was attention directed to the particular problem 
presented here as to the scope of the term “public utility.” 
But the phrase was used to measure inclusions as well 
as exemptions and it seems to have been employed in a 
practical rather than legalistic sense. 

* * * 


Legislative history is unequivocal in its showing that 
rates already subject to state regulation as public utility 
rates were not considered in need of further control. 


Under these circumstances the reasonable view appears 
to be that Congress by the term “public utilities” exempted 
those whose charges already were regulated as public 
utilities and hence were not probable sources of inflationary 
dangers. 

€ * * 

We think Congress desired to depart from the tradi- 
tional partitioning of functions between state and federal 
government only so far as required to erect emergency 
barriers against inflation. No question as to the power 
of Congress to reach and regulate this business, should it 
find it necessary to do so, has been raised here. But as 
matter of policy Congress may well have desired to avoid 
conflict or occasions for conflict between federal agencies 
and state authority which are detrimental to good admin- 
istration and to public acceptance of an emergency sys- 
tem of price control that might founder if friction with 
public authorities be added to the difficulties of bringing 
private self-interest under control. Where Congress has 
not clearly indicated a purpose to precipitate conflict, 
we should be reluctant to do so by decision. 


Mr. Justice JACKSON at this point observes that cer- 
tain practical objections urged on behalf of the Ad- 
ministrator prompt the Court to give them careful 
examination. All of those objections are discussed 
in detail. It was. held “that the petitioner’s business 
is that of a public utility within the exemption of the 
Act.” 


Mr. Justice Douctas delivered a dissenting opinion 
in which Mr. Justice BLack and Mr. Justice MuRPHY 
concurred. Mr. Justice DouGLas says: 


I think the present decision places an unwarranted 
burden on those who are waging the present war against 
inflation. The Act exempts from federal price control 
the “rates charged by any common carrier or other pub- 
lic utility”. § 302 (c). The Administrator has accord- 
ingly granted exemptions to enterprises furnishing the 
public with gas, electricity, water, light, heat or power, 
and telephone and telegraph services. That group em- 
braces those enterprises which together with common 
carriers were traditionally included in the category of a 
“public utility”. It should not be expanded by interpre- 
tation to include the filigree variety with which we are 
now concerned. 


Mr. Justice Doucras also declares that the purpose 
of the Act is “to provide an instrument for national 
control of the inflationary forces set loose by the war,” 
and in support of this thesis he says: 


158 


OF RECENT SUPREME COURT DECISIONS 









. . . The need for uniformity in the enforcement of the 
Act is acute—to avoid inequality in burden and sacrifice; 
to weigh the odds for success as heavily as possible on the 
side of the public interest. The other exemptions in the 
Act apply uniformly throughout the country—wages, in- 
surance rates, theatre admissions, fees for professional 
services, and the like. If the “public utility’ exemp 
tion is confined to the traditional classes of utilities, sub- 
stantial uniformity will be obtained as they are almost 
universally subject to rate regulation in the states. But 
under the view taken by the Court warehouses will be 
exempt in some states but not in others. The same will 
be true of wharves and docks, slaughter houses, public 
markets, cotton gins and what not. And even in the 
same state there will be exemptions for some ware- 
houses but not for others. This dependence of exemp- 
tions on the vagaries of state law would be quite under. 
standable if the federal act were designed to mesh with 
state control—federal control being interposed to take up 
where state regulation was impossible or ineffective, as 
in various types of public utility regulation. 
ee | ® 

Every exception read into the Act creates another point 
of leakage, multiplies the task of enforcement, and creates 
a favored class of businesses. I would not read the Act 
with such a hostile eye. Where two interpretations are 
possible I would take the one which avoids those results. 
The choice between the “letter” and the “spirit” is an 
ancient one even in the law. . . . In this case I think the 
wrong choice has been made. 


The case was argued by Mr. Reginald L. Vaughan 
for the Warehouse and by Mr. Nathaniel L. Nathan- 
son for the OPA. 


Habeas Corpus 


Before a federal court can entertain an application for habeas 
corpus from one convicted in a state court, it must appear 
those courts will interfere with the administration of justice in 
the state courts only “in rare cases where exceptional circum- 
stances of peculiar urgency are shown to exist.” 


Ex parte Henry Hawk, 88 L. ed. Adv. Ops. 400; 64 
Sup. Ct. Rep. 448; U. S. Law Week 4165. (No.—, decided 
January 31, 1944). 

Henry Hawk, a prisoner confined in the Nebraska 
State Penitentiary under sentence for murder imposed 
by the District Court, asked leave to file in the Supreme 
Court a petition for writ of habeas corpus. That 
proceeding had been prefaced by five earlier applice- 
tions to both state and federal courts. His last applica- 
tion was denied by the Supreme Court without 
prejudice to the presentation of matters alleged in the 
United States District Court. In the present applica- 
tion and in those filed with the United States District 
Court and the senior Circuit Judge for the Eighth 
Circuit, Hawk alleged among other things that the 
state court forced him into trial for a capital offense 
with such expedition as to deprive him of the effective 
assistance of counsel, guaranteed by the due process 
clause of the Fourteenth Amendment, and that his con- 
viction was based in part on the introduction of 
evidence known by the prosecution to be perjured. 

The per curiam opinion points out that it could not 
be said that he was not entitled to a hearing on those 
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contentions, but that he has not yet shown that he has 
exhausted the remedies available to him in the state 
court and that he is therefore not at this time entitled 
to relief by a federal court or by a federal judge. 

As to the character of the proceedings, the opinion 
says: 

The denial of relief to petitioner by the federal courts 
and judges in this, as in a number of other cases, appears 
to have been on the ground that it is a principle control- 
ling all habeas corpus petitions to the federal courts, that 
those courts will interfere with the administration of 
justice in the state courts only “in rare cases where ex- 
ceptional circumstances of peculiar urgency are shown to 


exist.” 
7 a * 


The statement that the writ is available in the federal 
courts only “in rare cases” presenting “exceptional circum- 
stances of peculiar urgency,” often quoted from the opinion 
of this Court in United States ex rel. Kennedy v. Tyler, 
supra 17, was made in a case in which the petitioner had 
not exhausted his state remedies and is inapplicable to 
one in which the petitioner has exhausted his state rem- 
edies, and in which he makes a substantial showing of a 
denial of federal right. 

Where the state courts have considered and adjudicated 
the merits of his contentions, and this Court has either 
done so or declined to review the state court’s decision, a 
federal court will not ordinarily reexamine upon writ of 
habeas corpus the questions thus adjudicated. . . . But 
where resort to state court remedies has failed to afford a 
full and fair adjudication of the federal contentions raised, 
either because the state affords no remedy, . . . or because in 
the particular case the remedy afforded by state law proves 
in practice unavailable or seriously inadequate, . .. a 
federal court should entertain his petition for habeas 
corpus, else he would be remediless. In such a case he 
should proceed in the federal district court before resorting 
to this Court by petition for habeas corpus. 

As petitioner does not appear to have exhausted his state 
remedies his application will be denied without prejudice 
to his resort to the procedure indicated as appropriate by 
this opinion. 


Bankruptcy — Counsel Fees 


The power to determine the amount of the fees of counsel for 
legal services rendered in an action brought in a state court for 
the recovery of a claim against the officers and directors of 

bankrupt is exclusively in the bankruptcy court. 


Brown et al. v. Gerdes et al., 88 L. ed. Adv. Ops. —; 
64 Sup. Ct. Rep. —; U. S. Law Week 4167. (No. 183, 
argued January 4, decided February 7, 1944). 

In January, 1939, a petition for reorganization of an 
investment company was approved under Ch. X of the 
Bankruptcy Act. In August of that year the bankruptcy 
court authorized the debtor to commence an action in 
the New York courts to enforce and collect certain 
daims which the debtor had against its former officers 
and directors and authorized the employment of Brown 
and the other petitioners to prosecute the action. In 
1941, before final judgments were obtained in any of 
the suits, the trustees discontinued petitioners’ services. 
Thereafter, suit was instituted in the New York court 
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to fix and enforce the attorneys’ liens on the actions 
under the state laws. The trustees’ objection to the 
jurisdiction of the state court was overruled, the value 
of the legal services was determined and the liens fixed. 
The orders were affirmed by the Appellate Division 
but reversed by the New York Court of Appeals on the 
ground that exclusive jurisdiction was in the federal 
and not in the state court. The Supreme Court took 
the case on certiorari. 


The opinion was delivered by Mr. Justice Douctas, 
who says: 


We agree with the Court of Appeals that the power to 
determine the amount of these fees rests exclusively in the 
bankruptcy court. 


Sec. 77B, like § 77 of the Bankruptcy Act, had as one of 
its purposes the establishment of more effective control over 
reorganization fees and expenses . . . in recognition of the 
effect which a depletion of the cash resources of the estate 
may have on both the fairness and feasibility of the plan 
of reorganization. . . . And Ch. X of the Chandler Act 
which took the place of § 77B set up even more compre- 
hensive supervision over compensation and allowances . . . 
and provided a centralized control over all administration 
expenses, of which lawyers’ fees are a part. 


Mr. Justice Doucias reviews the statute, the appli- 


cable cases and particularly those cited in support of 
the jurisdiction of the state courts. He also states the 
theory of the petitioners and says: 


Where Congress has prescribed the rule to govern the com- 
pensation of those employed by the bankruptcy court, those 
claims are no less dependent on the federal rule because 
they are asserted as an incident to another suit. If the 
state court could disregard the federal rule in that situa- 
tion, then any of the duties of administration which Con- 
gress has imposed on the bankruptcy court could be ab- 
sorbed by the state tribunal. . . . Congress has fixed the 
fees which various representatives or officers of the bank- 
ruptcy court may receive for their services. 


* * * 
We only hold that the bankruptcy court has exclusive 
authority under Ch. X to fix the amount of allowances for 
fees. Whether the amount so fixed could be secured by a 


lien created by local law raises a question which we do 
not reach. 


Mr. Justice Roperts concurred in the result. 


Mr. Justice FRANKFURTER delivered a concurring 


opinion, reaching the same result by a somewhat differ- 
ent line of reasoning. His views are illustrated by the 
final sentences of his opinion in which he says: 


The federal law in any field within which Congress is em- 
powered to legislate is the supreme law of the land in the 
sense that it may supplant state legislation in that field, 
but not in the sense that it may supplant the existing rules 
of litigation in state courts. Congress has full power to pro- 
vide its own courts for litigating federal rights. The state 
courts belong to the states. They are not subject to the 
control of Congress though of course state law may in words 
or by implication make the federal rule for conducting liti- 
gation the rule that should govern suits to enforce federal 
rights in the state courts. Surely it cannot be that should 
New York decide to regulate the public profession of the 
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law by putting the determination of all attorneys’ fees in 
charge of its courts, Congress could provide that actions 
thereafter brought in New York courts in the enforcement 
of federal rights shall not be subject to New York's fee 
system. I repeat, Hines v. Lowrey, supra, gives no support 
whatever to a claim which was not involved im. that case, 
which it did not consider, and which runs counter to the 
whole course of federal judiciary legislation and federal 
adjudication. 

We ought not to go out of our way to embarrass consid- 
eration of such delicate questions in the working of our 
federal system whenever in the future they may call for 
decision by this Court. 















































Mr. Justice JACKSON joined in this opinion. 
The case was argued by Mr. William C. Scott for 
the trustees and by Mr. John Gerdes for claimants. 


Interstate Commerce — Motor Carriers’ Rates 


For the appellate review of a ruling of the Interstate Com- 
merce Commission and of the special three-judge District Court 
in regard to the adjustment of motor carrier rates and those of 

i all of the relevant factors should appear in the 
record and if the evidence does not show what those factors 
are and how they were treated, the case must be reversed with 
instructions to procure, consider and adjudicate in the light of 
the additional testimony. 

Eastern-Central Motor Carriers Assn. v. United States, 
88 L. ed. Adv. Ops. —; 64 Sup. Ct. Rep. —; U. S. Law 
Week 4173. (No. 105, argued December 15 and 16, 1943, 


decided February 7, 1944). 


This case involves an important controversy as to the 
extent to which motor carriers’ rates, limited by prac- 
tical consideration to 20,000 pounds, can properly be 
given a differential as against rail freight rates usually 
running about 30,000 pounds. 


Mr. Justice RuTLEDGE delivered the opinion of the 
Court and held that because of the incompleteness of 
the evidence and the failure to make certain findings, 
the case should be returned to the Commission for 
further consideration. The decision of the Commission 
had rejected the rate schedules. A three-judge District 
Court sustained the Commission’s decision and the case 
was brought to the Supreme Court by appeal and the 
judgment reversed. 


Mr. Justice RUTLEDGE’s point of view is indicated by 
the following excerpts from the closing portion of his 
opinion: 

In returning the case we emphasize that we do not ques- 
tion the Commission's authority to adopt and apply general 
policies appropriate to particular classes of cases, so long 
as they are consistent with the statutory standards which 
govern its action and are formulated not only after due 
consideration of the factors involved but with sufficient 
explication to enable the parties and ourselves to under: 

' stand, with a fair degree of assurance, why the Commission 
acts as it does. . . . Observance of this requirement is as 
necessary when an established policy is being extended to 
new and significant situations as when a new policy is being 
formulated and applied in the first instance. We do not 
undertake to tell the Commission what it should do in this 
case. That is not our function. We only require that, what- 
ever result be reached, enough be put of record to enable 
us to perform the limited task which is ours. 
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Mr. Justice FRANKFURTER filed a dissenting opinion 


with which the Cuier Justice and Mr. Justice Reep 
concurred. The basis of the dissent is indicated by the 
following excerpts from that opinion: 


This case in its essentials can be reduced to simple terms; 
in effect, the question is whether the Interstate Commerce 
Commission acted unlawfully in holding unreasonable and 
discriminatory a proposed schedule of rates for the ship- 
ment of linoleum in trucks operated by members of appel- 
lants, associations of motor carriers. 


The facts are reviewed and it is said: 


If the sole issue were whether there would be discrimi- 
nation in favor of the 30,000 pound lot shipper as against 
the 20,000 pound lot shipper, clearly the Commission could 
find as it did, and the court below properly did not undo 
what the Commission did. . . . Is there in fact more? The ap- 
pellants contend that rail competition excuses and legalizes 
the discrimination beyond the Commission’s power to con- 
demn. This Court does not yield to this claim, but it does 
hold that either the Commission must state with particular- 
ity why the evidence of competitive conditions in this record 
is so vague and inadequate as to afford no justification for 
discrimination, or, in effect, requires the Commission to 
proceed with a full-dress investigation of the entire com- 
petitive relations between motor and rail carriers. 


Former decisions of the Court are reviewed and the 


opinion continues: 


Nothing in this record calls for more explicitness than 
is ordinarily demanded. For nothing in the record: requires 
the Commission to discuss the conceivable validity of pro- 
posed schedules which, aside from competitive conditions, 
are manifestly discriminatory. Such discriminatory rates 
were supported by a bare recital that railroad rates are 
nominally lower than motor carrier rates and that the busi- 
ness of one motor carrier has decreased. 

* * + 

The present ruling apparently imposes upon the Com- 
mission the duty of pursuing such complicated and far- 
reaching investigations every time a motor carrier rate that 
may have a relation to a railroad rate is found to be dis- 
criminatory in relation to another motor carrier rate affect- 
ing the same commodity. Such an investigation is an under- 
taking of vast scope involving consideration of factors which 
it would require an expert merely to catalogue. 


That the Commission is an expert body to which Con- 
gress has seen fit to commit the regulation of the intricate 
relationships between the various means of national trans 
portation is a well-worn phrase which ought not to lose its 
significance in practice when the actions of the Commission 
come here for review. We should be very reluctant to define 
for the Commission the occasions which appropriately de- 
mand investigations of general transportation problems, 
and more particularly when a contest over the rate on @ 
particular commodity included in a network of tariffs calls 
for such a general investigation. 

* * * 

When the carrier seeks to supplant a lawful rate, as is 
the case here, the burden is on it to supply all the essential 
information to justify the proposed new rate. . . . If it 
does not do so, it has failed to sustain the duty cast upon 
it by law, and the Commission in so finding has duly exer 
cised its authority. 


The case was argued by Mr. Charles B. Cotterill for 
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the carriers association and by Mr. Robert L. Pierce 
for the government; and submitted by Mr. Luther M. 
Walter, Mr. Nuel D. Belnap, and Mr. John S. Burch- 
more for intervener, The National Industrial Traffic 


League. 


Taxation—“Sale or Exchange” as Issue of Fact 


Where a taxpayer has purchased and sold property in a prior 
year, and then recovers damages from his vendor, any taxable 
gain resulting from the recovery does not as a matter of law result 
from a “sale or exchange.” 


Dobson v. Commissioner of Internal Revenue, peti- 
tion for rehearing denied, 88 L. ed. Adv. Ops. —; 64 
Sup. Ct. Rep. —; U. S. Law Week 4182. (Nos. 44 and 47, 
decided February 14, 1944.) 


This is a petition for rehearing by two of the four 
taxpayers involved in Dobson v. Commissioner, decided 
by the Supreme Court on December 20, 1943, (30 
A.B.A.J. 94, Feb., 1944). Ail of the four cases were con- 
cerned with the taxability of amounts recovered as 
damages. The taxpayers had purchased stock, and had 
then sold the stock at a loss. Claiming misrepresentation 
and Blue Sky Law violation by the vendor, the tax- 
payers in a later year sought rescission of their purchases. 
These claims were compromised or admitted, and part 
of the losses sustained were recovered. The Commis- 
sioner contended that these recoveries, to the extent 
that the taxpayers had deducted their losses on prior 
years’ returns, constituted taxable income. In two of 
the cases, these deductions had produced no “tax bene- 
fit” to the taxpayers. As to these, the Tax Court held 
that the recovery was not taxable income. The court 
of appeals reversed, but the Supreme Court sustained 
the Tax Court on the ground that the issue was one of 
“tax accounting,” not of “law,” and that an appellate 
court therefore had no jurisdiction to reverse the Tax 
Court's determination. In the other two cases, where 
the prior years’ deductions did produce a “tax benefit,” 
the Tax Court held for the Commissioner, and the 
Supreme Court sustained the distinction as another 
example of “‘tax accounting.” 


In the latter two cases, however, there was a further 
issue considered by the Tax Court, which was not con- 
sidered by the Supreme Court. The Commissioner con- 
tended, and the Tax Court agreed, that the taxable gain 
was to be treated as ordinary income, not as gain from 
the ‘sale or exchange” of capital assets within the mean- 
ing of the statute according special treatment to capital 
gains. On petition for rehearing, this issue was con- 
sidered in an opinion by Mr. Justice Jackson, and the 
Tax Court’s decision was upheld. Mr. Justice Doucias 
dissented. 


The opinion indicates an extension of the rule of 
finality for Tax Court decisions which was set forth 
in the original decision, but the result is perhaps limited 
to the type of situation presented. The opinion does not 
explicitly state that the statutory term “sale or ex- 
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change” precludes an issue of law. In answer to the 
taxpayers’ contention, the Court said: 

The weakness of taxpayers’ position lies in the fact that 
not every gain growing out of a transaction concerning 
capital assets is allowed the benefits of the capital gains tax 
provision. Those are limited by definition to gains from 
“the sale or exchange” of capital assets. Internal Revenue 
Code § 117(2), (3), (4), (5)- 

We certainly cannot say that the items in question were 
as matter of law proceeds of the “sale or exchange” of a 
capital asset. Harwick asserted a claim, and the three other 
taxpayers involved in these cases filed suit, against the 
National City Company, demanding rescission of their pur- 
chases of stock. Their claims were compromised-or admit- 
ted; the taxpayers seek to link the recoveries resulting there- 
from with their prior sales of the stock, which resulted in 
losses. The Tax Court did not find as matter of fact, and 
we decline to say as matter of law, that such a transaction 
is a “sale or exchange” of a capital asset in the accepted 
meaning of those terms. Cf. Helvering. v Flaccus Leather 
Co., 313 U. 8. 247; Fairbanks v. United States, 306 U. S. 436. 
In Helvering v. Hammel, $11 U. S. 504; Electro-Chemical 
Engraving Co. v. Commissioner, 311 U. S. 513; Helvering v. 
Nebraska Bridge Supply & Lumber Co., $12 U. S. 666, on 
which petitioner relies, we held as matter of law that losses 
resulting from a sale were not to be denied the benefits of 
the capital losses provisions because the sale was a forced or 
involuntary one, as upon foreclosure. Those cases are no 
aid to petitioner here. 


It is hardly likely that the Court intended the case to 
turn upon an omission of a finding of fact by the Tax 
Court; in that case, a remand would be proper. See 
Commissioner v. Lane-Wells Co., decided the same day. 
On the other hand, it may be noted that the Court re- 
frained from stating that it would have upheld the Tax 
Court in a contrary determination. 


Taxation—Personal Holding Companies— 
Necessity for Filing Return 
personal y return must be filed by 
a corporation subject to the surtax. Di of information on 
an income tax return is not sufficient to avoid penalties or to start 
the running of the statute of limitations. 

Commissioner of Internal Revenue v. Lane-Wells Co., 
88 L. ed. Adv. Ops —; 64 Sup. Ct. Rep. —; U. S. Law 
Week 4179. (No. 115, argued January 12, decided Febru- 
ary 14, 1944.) 


The taxpayer had filed the usual corporation income 
tax returns on Treasury Form 1120 for the taxable years 
involved, but did not file personal holding company 
returns on Form 1120H. On Form 1120, the taxpayer 
answered, “No,” to the question, “Is the corporation a 
personal holding company .. .?” It was advised, and 
in good faith believed, that it was not a personal hold- 
ing company. Nevertheless, the Commissioner, the Tax 
Court, and the court of appeals held that the taxpayer 
was subject to the personal holding company surtax, and 
this issue was not before the Supreme Court. The Board 
of Tax Appeals (now the Tax Court) sustained deficien- 
cies, as well as penalties for failure to file returns. The 
court of appeals reversed, holding that part of these 
deficiencies was barred by the statute of limitations be- 











cause of the filing of the income tax returns, and that 
there was no basis for imposition of the penalties. 


In an opinion by Mr. Justice Jackson, the decision 
was reversed. The Court briefly traced the history of 
the personal holding company surtax, and concluded 
that it constituted a separate tax. It then sustained the 
Treasury's power to require a separate return: 


Among the administrative provisions of Title I incorpo- 
rated by reference in the personal holding company tax 
section are § 54(a), which requires one liable for such 
tax to “make such returns and comply with such rules and 
regulations, as the Commissioner with the approval of 
the Secretary may from time to time prescribe,” and § 62, 
which directs the Commissioner to prescribe and publish 
“all needful rules and regulations for the enforcement of 
this title.” Pursuant thereto Treasury Regulations were 
promulgated providing unequivocally: “A separate return 
is required for the surtax imposed under section 351. Such 
return shall be made on Form 1120H.” 


The failure to file this return was more than a mere 
use of the wrong form: it was a failure to file a return 
with respect to the tax for which it was liable. The 
regulatory power of the Commissioner was forcefully 
upheld: 


It is contended by the government that the returns in the 
present case were insufficient to advise the Commissioner 
that any liability existed for the holding-company tax. The 
Board of Tax Appeals found that the returns filed by the 
corporation disclosed its gross income and deductions and 
its resulting net income. 43 B. T. A. 470, 471. The Circuit 
Court of Appeals construed this as finding that they 
“showed all the facts necessary for respondent to compute 
the taxes as a personal holding company obligation.” 134 F. 
2d at 978. But it seems admitted that the returns did not 
show the facts on which liability would be predicated. Such 
liability was expressly denied by the return, and to obtain 
data on which corporations subject to the tax could be 
identified and assessed was the very purpose of requiring a 
separate return addressed to that liability. Taxpayer says 
that the information called for by Form 1120H is informa- 
tion that could have been called for by Form 1120. We 
assume so, but we do not see how the fact helps the tax- 
payer, for the Treasury was fully within the statute. in 
requiring that information in a separate return. 

Congress has given discretion to the Commissioner to 
prescribe by regulation forms of returns and has made it the 
duty of the taxpayer to comply. It thus implements the 
system of self-assessment which is so largely the basis of our 
American scheme of income taxation. The purpose is 
not alone to get tax information in some form but also to 
get it with such uniformity, completeness, and arrangement 
that the physical task of handling and verifying returns may 
be readily accomplished. For such purposes the regulation 
requiring two separate returns for these taxes was a reason- 
able and valid one and the finding of the Board of Tax 
Appeals that the taxpayer is in default is correct. 


The deficiencies in surtax were therefore upheld. With 
respect to the penalty for one of the taxable years, the 
statute permitted the taxpayer to show that the failure 
to file the return was “due to reasonable cause and not 
due to willful neglect.” The case was remanded to the 
Tax Court for a finding of this fact. 


The case was argued by Mr. J. Louis Monarch for 
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the government, and by Mr. Raphael Dechter for the 
engineering corporation. 


Taxation—Date of Finality of Tax Court Decision— 
Jurisdiction of Supreme Court to Grant Rehearing 


Where a decision of the Tax Court has been affirmed by the 
court of appeals and certiorari has been denied, the Supreme 
yea has no power to grant a rehearing more than 25 days after 
deni ‘ 


Simpson & Co., Inc. v. Commissioner of Internal Rev- 
enue, 88 L. ed. Adv. Ops. —; 64 Sup. Ct. Rep. —; U.S. 
Law Week 4181. (No. 1, decided February 14, 1944.) 


This case involved a deficiency in personal holding 
surtax, but the decision turned solely upon the juris- 
diction of the Supreme Court to grant certiorari more 
than 25 days after its previous denial of certiorari. A 
deficiency had been asserted by the Commissioner, and 
had been sustained by the Tax Court and by the court 
of appeals. A petition for certiorari was filed, but was 
denied by the Supreme Court on November 9, 1942. 
In February, 1943, a conflict developed between the 
decision in this case and the decision of another court 
of appeals (Commissioner v. Lane-Wells Co., decided 
the same day). At this time, the 25-day period allowed 
by the Supreme Court’s rules -for filing petition for 
rehearing had expired, but the Court granted the tax- 
payer’s request to file the petition out of time. On 
June 7, 1943, the order denying certiorari was vacated, 
and .petition for rehearing was granted. The Court 
asked counsel, however, to discuss its jurisdiction to 
grant the petition. 

In an opinion by Mr. Justice Jackson, the writ of 
certiorari was dismissed for want of jurisdiction. The 
Court stated that its own rules were limited by Section 
1140 (b) (2) of the Internal Revenue Code, which pro- 
vides that a decision of the Tax Court shall become 
final upon denial of a petition for certiorari, if the de- 
cision of the Tax Court has been affirmed or the petition 
for review dismissed by the Circuit Court of Appeals. 
It compared the provision in Section 1140(b) (3) of the 
Code, whereby an affirmed Tax Court decision becomes 
final upon the expiration of 30 days from the date of 
issuance of the mandate of the Supreme Court. In the 
latter case, the mandate is not issued until the expiration 
of the 25-day period for the filing of a petition for re- 
hearing. Therefore, the Court reasoned, the extension 
of the 25-day rule to denials of certiorari puts denials 
and decisions on a generally equal basis. But, when the 
25-day period under the Court's rules has expired, the 
statute removes the Court's jurisdiction. 

Mr. Justice DoucLas, with whom Mr. Justice MURPHY 
and Mr. Justice RUTLEDGE concurred, filed a dissenting 
opinion. The dissent argued that the Court’s power 
under its rules to reconsider its judgments throughout 
the term in which they were entered was equal to the 
power to grant rehearing within 25 days after denial of 
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certiorari. Therefore, the dissent concluded, if the 25- 
day rule is recognized as a qualification of the tax 
statute, the more general rule should be equally 
recognized. 

The case was argued by Mr. Gerald Donovan for 
Simpson & Co., Inc., and by Mr. J. Louis Monarch for 
the government. 


SUMMARIES 


Federal Employers’ Liability Act—Evidence 
of Negligence—Proximate Cause 
Tennant v. Peoria and Pekin Union Railway Co., 
88 L. ed. Adv. Ops. 322; 64 Sup. Ct. Rep. 409; U. S. 
Law Week 4143. (No. 94, argued December 15, 1943, 
decided January 17, 1944). 


Certiorari to review a judgment of the Circuit Court 
of Appeals for the Seventh Circuit reversing a judgment 
in favor of the widow, as administratrix of the estate of 
a railroad switchman, in an action brought under the 
Federal Employers’ Liability Act. The deceased was 
killed during switching operations in which it was 
claimed by the plaintiff that there was negligence on the 
part of the crew in backing the engine and cars without 
first ringing the engine bell. It was undisputed that 
there was a failure to ring the bell, but there was 
conflicting evidence as to whether the rules required 
that the bell be rung in the particular circumstances. 
Both lower courts held that there was sufficient evidence 
to go to the jury on the question of negligence in failure 
to ring the bell. The Circuit Court, however, concluded 
that there was not sufficient proof to support the charge 
that failure to ring the bell was the proximate cause of 
the death of the employee. 

The Supreme Court reviewed the circumstances 
under which the death occurred and concluded that 
there was sufficient evidence to go to the jury on the 
question of proximate cause and the Court accordingly 
reversed the judgment in an opinion by Mr. Justice 
Murpuy. . 


Mr. Justice FRANKFURTER and Mr. Justice JACKSON 
concurred in the result. 


The Cuter Justice and Mr. Justice Roperts were of 
the opinion that the judgment should be affirmed. 

The case was argued by Mr. William H. Allen for 
the petitioner, and by Mr. Eugene E. Horton for the 
Railway Company. 


Taxation—Power of Circuit Court of Appeals to 
Modify or Reverse Decision of Board of Tax 
Appeals of District of Columbia 


District of Columbia v. Pace, 88 L. ed. Adv. Ops. 
319; 64 Sup. Ct. Rep. 406; U. S. Law Week 4125. (No. 
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117, argued December 13, 1943, decided January 10, 
1944.) 


This case involved the District of Columbia in- 
heritance tax upon bank deposits of a decedent who 
was living in the District at the time of his death as a 
federal employee, but who had maintained and exer- 
cised his voting rights in the State of Florida. The 
Board of Tax Appeals of the District upheld the tax 
on the ground that the presumption of domicile 
arising from his maintenance of a home in the Dis- 
trict had not been overcome. The Court of Appeals 
for the District of Columbia weighed the facts, and 
concluded that the decedent was domiciled in Florida 
at the time of his death. Certiorari was granted to 
determine the scope of review of decisions of the 
Board. 

In an opinion by Mr. Justice Jackson, the Court 
analyzed the “baffling” statutory provision that “The 
findings of fact by the Board shall have the same ef- 
fect as a finding of fact by an equity court or a verdict 
of a jury”. It noted that from time immemorial find- 
ings of fact by an equity court have been subject to 
wider review than have verdicts of a jury. In view of 
this patent and irreconcilable conflict on the face of 
the statute, the Supreme Court upheld the Court of 
Appeals in interpreting the statute as permitting a 
review of the facts by an appellate court. 

The case was argued by Mr. Glenn Simmon for the 
District of Columbia and by Mr. Eimer E. Hazard 
for Pace. 


Taxation—Estate Tax— 
Transfer by Power of Appointment 
Estate of Henry H. Rogers v. Commissioner, 88 L. ed. 
Adv. Ops. 148; 64 Sup. Ct. 172; U. S. Law Week 4048, 
(No. 66, argued November 18 and 19, decided Decem- 
ber 6, 1943). 


Prior to enactment of the Revenue Act of 1942, the 
estate tax law provided that there should be included 
in the gross estate of a decedent the value of “property 
passing under a general power of appointment exercised 
by the decedent . .. by will”. In this case the decedent 
had received from his father a general testamentary 
power of appointment over certain property. The dece- 
dent exercised the power in such a manner that certain 
beneficiaries received less than they would have under 
the will of the donor of the power if the power had not 
been exercised. The Circuit Court of Appeals held that 
the power had been exercised and that the property was 
includible in the decedent’s estate. The Supreme Court, 
in an opinion by Mr. Justice FRANKFURTER, affirms the 
Circuit Court decision. 

The opinion indicates that in this situation state law 
is of importance only in determining the legal validity 
of the appointment, and the fact that under state law 
the property may be held to pass directly from the donor 








of the power is not decisive. Since the decedent exer- 
cised the power to accomplish his own testamentary 
purpose and create new interests, the property is held to 
pass under the exercise of the power. Helvering v. 
Grinnell, 294 U. S. 153, is distinguished on the ground 
that 

Where a donee of a power merely echoes the limitations 


over upon default of appointment he may well be deemed 
not to have exercised his power, and therefore not to have 


passed any property under such a power. 


Mr. Chief Justice Stone and Mr. Justice Roberts 
joined in a dissenting opinion. 

The case was argued by Mr. John W. Drye, Jr. for the 
estate, and by Mr. Samuel O. Clark, Jr. for the Com- 
missioner. 


Taxation—Set-off of Floor Stocks Tax Against 
Manufacturers’ Excise Tax 
B. F. Goodrich Co. yv. United States. 88 L. ed. Adv. 
Ops. 398; 64 Sup. Ct. Rep. 471; U. S. Law Week 4160. 
(No. 158, argued January 3 and 4, decided January 31, 
1944.) 


The manufacturers’ excise tax on tires, imposed by 
the Revenue Act of 1932, permitted a reduction of the 
tax on account of processed cotton on which a “‘process- 
ing tax” had been paid. The taxpayer contended that 
it was entitled to such a reduction on account of proc- 
essed cotton on which it had paid a floor stocks tax un- 
der the Agricultural Adjustment Act. In a suit for re- 
fund, the District Court held for the government, and 
the Court of Appeals affirmed. Certiorari was granted 
on a petition which alleged that the appellate court’s 
affirmance rested on its erroneous decision of procedural 
issues, relating to a variance between the refund claim 
and the cause of action, and to the waiver of such vari- 
ance by the government in the District Court pro- 
ceedings. 

The Court, in an opinion by Mr. Justice BLACK, stated 
that argument in the case dealt with the merits as well 
as with the procedural issues, and that the argument 
disclosed that judgment for the government could be 
supported on the merits without consideration of these 
procedural issues. It reviewed the legislative history, 
and found that there was nothing to indicate that the 
floor stocks tax was to be considered a “processing tax” 
for the purpose of the deduction claimed by the tax- 
payer. 

The case was argued by Mr. William H. Bemis for 
Goodrich Co., and by Mr. Valentine Brookes for the 
United States. 


Taxation—First Domestic Processing of Oils 
Colgate-Palmolive-Peet Co. v. United States, 88 L. ed. 
Ady. Ops. 157; 64 Sup. Ct. Rep. 227; U. S. Law 
Week 4055. (Nos. 38 and 39, argued November 8, 
1948, decided December 13, 1943.) 
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The Revenue Act of 1934 levied an excise tax on 
the “first domestic processing” of certain oils — coconut, 
sesame, palm, etc. On the date of approval of this 
Statute, the taxpayer had on hand oils which had 
gone through one or more domestic processings. The 
government assessed a tax upon the first processing 
of these oils after that date. In a suit for refund, the 
Supreme Court upheld the government, partly on the 
ground that Treasury regulations had so interpreted 
the statute, and partly because the taxpayer's conten. 
tion would have given a competitive advantage to 
persons who owned partially processed oil at the 
time of enactment. 

The case was argued by Mr. Mason Trowbridge for 
Colgate-Palmolive-Peet Co. and by Mr. Alvin J. Rock- 
well for the United States. 


Administration of Justice in 
Administrative Processes 
(Continued from page 132) 


of the organized Bar of the country, national, state, and 
local. The organized Bar has the obligation of creating 
an informed public opinion on this vital subject. 
Fundamentally, the lawyers themselves must understand 
the problem, the proposals, and the questions involved, 
and when they have that understanding, the lawyers can 
instruct and inform the people of the incipient danger 
to our form of government from administrative absolut- 
ism, the serious effect of depriving the citizen of the 
right of judicial review, of his day in court, and a 
review before courts which are independent of the 
executive branch of the government. 


Lawyers and Bar Organizations Should Act To 
Protect Fundamental Liberties 

Lawyers and bar associations can present the prob- 
lem and the proposed remedy to laymen and we 
have the right and duty to urge them to express their 
opinions to their representatives in the Congress. This 
matter can be presented by a debate on the proposition, 
with speakers for and against the proposal. When men 
and women around the country court houses, and the 
firesides in the homes of America understand the picture 
and discuss this problem of government, we can expect 
the Congress to act constructively. 

The insistent challenge of the administrative process 
is whether in a government of the people, for the people, 
and by the people, we can continue the exercise of un- 
limited powers by administrative agencies not subject 
to the right of judicial review, due process and public 
information, and still retain those rights and liberties 
of the individual which under our constitutional form 
of government of balanced powers we still enjoy. There 
are abuses; there are serious mistakes; there is injustice. 
They can be remedied by improving the procedure in 
the administrative process. The legal profession must 
promptly assume the leadership in meeting the 
challenge of this problem of government. 
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(Continued from page 143) 
his life for his country, and that his 
deepest regret was that he must die 
without looking upon her face again.” 
Thus they parted, but the incident 
was to have an unexpected sequel. 

Gordon was preoccupied with the 
desperate fighting during the two 
days that followed and with the Con- 
federate retreat and, as he said, 
“thought no more of Barlow, except 
to number him with the noble dead 
of the two armies who had so glori- 
ously met their fate.” Barlow, how- 
ever, was rescued from the hands of 
the enemy when the Federals recov- 
ered the lost ground. The following 
summer, after his recovery, he read 
an announcement of the death in 
action of a kinsman of General Gor- 
don with the same initials, General J. 
B. Gordon of North Carolina, and 
naturally Barlow inferred he was his 
Gettysburg opponent. 

A decade and a half later Gordon 
was invited to a dinner at the Capital 
to meet a General Barlow. As there 
was another Union general of that 
name, he assumed that it was this 
Barlow he was to meet, and Barlow 
entertained a similar supposition as 
to the Gordon he was to meet. Thus 
Gordon afterwards recorded the de- 
nouement—At the table “I asked Bar- 
low, ‘General, are you related to the 
Barlow who was killed at Gettys- 
burg?’ He replied, ‘Why, I am the 
man, Sir. Are you related to the 
Gordon who killed me?’ ‘I am the 
man, Sir,’ I responded.” Gordon 
added, “No words of mine can con- 
vey any conception of the emotions 
awakened by these startling an- 
nouncements. Nothing short of an ac- 
tual resurrection from the dead could 
have amazed either of us more.” The 
friendship between these  distin- 
guished soldier-lawyers “born amidst 
the thunders of Gettysburg” lasted 
until the death of Barlow. 

In the spring of 1864 Barlow was 
again able to take the field. As- 
signed to the First Division of Han- 
cock’s corps, he was in the midst of 
the bloody fighting of the Wilderness 
campaign. His successful assault on 
the salient at Spottsylvania ranks 
with Pickett’s charge at Gettysburg 
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and Thomas's storming of Mission- 
ary Ridge. The protracted struggle 
that followed on the breastworks, 
known as the “Bloody Angle,” is one 
of the immortal chapters in the saga 
of the soldiers of America. In mid- 
summer Barlow was brevetted major 
general for his “highly meritorious 
and distinguished conduct” in this 
battle. 

As Grant hammered southward, 
determined “to fight it, out on this 
line if it takes all summer,” Barlow’s 
command was constantly engaged. In 
the desperate frontal assault on the 
Confederate entrenchments at Cold 
Harbor, which resulted in appalling 
losses to the Union forces, Barlow 
succeeded in penetrating the enemy 
lines. The failure of the attack at 
other points, however, neutralized 
his achievement. 

The following month Barlow lost 
his young wife, who had sent him to 
war the day after their marriage, and 
who had nursed him back to health 
after Gettysburg. The blow was a 
cruel one and, combined with the 
hardships of that terrible campaign 
from Culpepper to Petersburg, broke 
down his health. But he went on, 
sustained by that indomitable will, 
until he utterly collapsed at Ream’s 
Station and was carried from the 
field on a stretcher. In the fall he 
went abroad in search of health. In- 
cidentally, while in Paris, he posed 
for our cover picture. He was back 
with Grant in command of the Sec- 
ond Division of Hancock’s corps in 
time to take part in the closing chap- 
ter of the great drama which ended 
at Appomattox Court House. 

The war was over. Barlow was of- 
fered a commission in the regular 
army. To defend his country in her 
hour of peril he had deemed an im- 
perative duty. To remain in the 
military service as a career was, how- 
ever, another thing. So he turned his 
back on soldiering and returned to a 
New York destined to be the stage 
for the next decade for many a drama 
which was to furnish the public a 
maximum of excitement with a min- 
imum of edification. Daniel Drew, 
Jay Gould and the glamorous Jim 
Fisk were to steal the show in the 





world of frenzied finance by their 
maneuvers in Erie. Fisk's role was to 
end by the bullet of Stokes in a bitter 
feud which began in a rivalry for the 
favors of a notorious belle of the 
town. The reign of Boss Tweed—the 
Ali Baba of local politics—and those 
who played the parts of his forty 
thieves, was to reach its apogee and 
end in disaster for most of the prin- 
cipals, as well as for a number of 
their corrupt allies on the Bench. 
The details of the Tilton-Beecher 
affair were to supply the papers with 
front page sensations for many a day. 

The Puritan lawyer-soldier re- 
opened his law office in this Babylon, 
and in the fall was elected Secretary 
of State on the Republican ticket. 
When his term expired his party re- 
fused him a renomination, where- 
upon President Grant appointed him 
Marshal for the Southern District of 
New York. Though he served but 
six months, his record was a notable 
one. He had hardly settled at his 
desk when, with characteristic energy 
and thoroughness, he started a drastic 
purge of the office, the administra- 
tion of which had become a malo- 
dorous scandal—a purge which re- 
sulted in an entire change of person- 
nel. Acting under a special presiden- 
tial commission he frustrated an at- 
tempt of filibusters to get men, arms 
and supplies to the Cuban insur- 
gents, thereby preventing an incident 
which might not unlikely have led 
to war between the United States and 
Spain. 

Having reorganized the office in 
the interests of honesty and efficiency, 
and having brought the Cuban inci- 
dent to a close, Barlow resigned to 
devote his entire time to the prac- 
tice of his profession. Two years later, 
in 1871, he helped to found the New 
York Bar Association and the same 
year joined the Committee of Seventy 
which opened a vigorous offensive 
against the rampant political corrup- 
tion in general and the Tweed Ring 
in particular. The following year he 
was elected Attorney General of New 
York. In that position he powerfully 
supported the work that ultimately 
resulted in the overthrow of Tweed, 
the impeachment and removal of two 












corrupt judges and the resignation of 
a third. Though the limelight was 
largely preempted by others, Charles 
S. Fairchild, whose law firm was en- 
gaged in the Erie litigation and who 
was at one time Secretary of the Unit- 
ed States Treasury, went so far as 
to assert, “I believe that the state 
owes Genéral Barlow more than she 
does any single man for results with- 
out which the life of an honest man 
would have been intolerable in this 
state.” 

This work in the public interest 
brought him into collision with Da- 
vid Dudley Field, who was acting as 
counsel for certain of the malefactors. 
In that connection Barlow published 
a series of letters in the New York 
Tribune entitled “Facts for Mr. 
Field”, which exposed the participa- 
tion of the latter in various question- 
able transactions. Commenting on 
Field’s attack upon Barlow, the 
Tribune had this to say: 


St. Louis Regional 


Meeting 

(Continued from page 120) 
the development of the subject from 
the time of the first law limiting war 
profits, passed during the Spanish- 
American War, and gave a very clear 
account of the progress of legislation 
culminating in the present law re- 
quiring contractors to furnish ade- 
quate data on actual costs and profits 
and making renegotiation compul- 
sory. He told us of all the detailed 
steps in renegotiation of contracts, 
referring to forms that are used re- 
quiring the submission of financial 
data, nature of pre-war business and 
extent of conversion, corporate affili- 
ations, statement of sales subject to 
the Act, estimates of the division of 
these sales among different depart- 
ments of government, salaries, finan- 
cial assistance received from the 
government, and charges for reserves 
for post-war conversion, inventory 
shrinkage and contingencies. At the 
informal hearings held by the Navy 
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Mr. Field goes out of his way to cast 
gratuitous slurs upon “this person” 
(Gen. Barlow) for courteously and 
dispassionately presenting the facts 
wherefor he had lustily called. He is 
unwise in thus provoking comparisons. 
His name, of late, is most intimately 
associated with Judge Barnard’s 
court, with Jim Fisk’s finances, with 
legal proceedings which respectable 
judges have from the Bench de- 
nounced as fraudulent and flagitious. 
General Barlow’s name is most inti- 
mately associated with Fair Oaks, with 
Antietam, with Gettysburg, with the 
Wilderness, with a career in the serv- 
ice of his country that began in the 
ranks and ended with a major-general’s 
commssion, universal honor, and many 
wounds. If he has been fewer years 
at the Bar than Mr. Field, he has at 
least won the confidence of the pro- 
fession, escaped the rebukes of an up- 
right Bench, and stood in no fear of 
expulsion from the bar association. 
The comparison which Mr. Field in- 
vites is not one from which General 
Barlow need shrink, whether as citizen, 
lawyer, gentleman or “person.” 


Though possessing the sterling 
traits so necessary in those who ad- 





Board, the contractor is allowed such 
representation as he desires. 

Mr. Ross detailed very clearly and 
effectively the rights of the contrac- 
tor for further hearing when he feels 
that his case has not been adequate- 
ly presented, the methods pursued 
by the Board by way of negotiation 
in seeking action by the contractor 
in conformity to its findings, and the 
manner in which this may be com- 
pelled under certain contingencies 
by the issuance of a unilateral de- 
termination by the Under Secretary. 
Settlements had been concluded by 
the Navy Department as of Decem- 
ber 31, 1943, “with 754 contractors, 
providing for cash refunds of over 
$750,000,000 and price reductions of 
over $900,000,000,” and “unilateral 
determinations have been made in 
about a half dozen cases and all of 
those have been accepted by the con- 
tractor with one or two exceptions.” 
All this, Mr. Ross told us, has been 
accomplished by a staff of about 230 


people. 
At the opening of the afternoon 








minister our public affairs, Barlow 
lacked the qualities that win political 
popularity, and was denied the re 
nomination as Attorney General. 
With the exception of his service 
with the Republican delegation that 
went to Florida during the Hayes 
Tilden contest to investigate the 
electoral vote of that state—when his 
frank and fearless commentary on 
the situation was highly resented in 
certain political circles—the twenty 
odd years which remained of his 
life were quietly devoted to the work 
of his law office. Had that high fight- 
ing spirit burned itself out? Or had 
there come to this man the convic- 
tion that, in spite of his uncompro- 
mising principles and __ steadfast 
championship of the right, the de- 


‘mocracy of his day and place had no 


welcome for him? 

He died at his home in New York 
on January II, 1896, and was 
buried in Brookline, Massachusetts. 


session of the first day, Louis A. 
Lecher, chairman of the Committee 
on Commerce of the American Bar 
Association, presented a paper on 
the subject “Termination of War 
Contracts.” In emphasizing the mag- 
nitude of the problem he referred 
to a statement by General A. J. 
Browning, Director of the Purchases 
Division, A. S. F., made last fall, to 
the effect “that the War Department 
alone then probably had more than 
100,000 important prime contracts 
and at least one million relatively 
important subcontracts.” Adding the 
outstanding contracts of the Navy 
Department, Maritime Commission, 
Defense Plant Corporation and other 
governmental agencies, the aggre 
gate value of these contracts has been 
estimated at from fifty billions to 
seventy-five billion dollars. By the 
end of the summer of 1943, Mr. 
Lecher said, the War Department 
“had already completely or partially 
cancelled 8,520 contracts of the ag- 
gregate face value of five billion 
eight hundred million dollars.” He 
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called attention to the fact that most 
war contracts contain clauses for 
termination at the convenience of 
the government. These clauses pro- 
vide for payment in full to the prime 
contractor for all materials com- 
pleted under the contract before the 
effective date of the termination, for 
proportionate payment for partially 
finished materials, for the disposi- 
tion of all such partly finished prod- 
ucts and all raw materials used in 
the performance of the contract and 
for the reimbursement of the prime 
contractor for all sums paid to sub- 
contractors in settlement of their 
respective claims “provided such 
settlements have first been approved 
in writing by the Contracting Of- 
ficer.”” 

Mr. Lecher made a most in- 
teresting presentation of the pro- 
cedure followed in the matter of 
negotiated settlements provided for 
by War Department Procurement 
Regulation No. 15, pursuant to the 
authority of Section 201 of the First 
War Powers Act. Difficulty is en- 
countered in the laying down of 
definite rules controlling the settle- 
ment of subcontracts and sub-sub- 
contracts because of the absence of 
contractual relationship between war 
agencies and subcontractors. All of 
these claims, however, must be ad- 
justed in settlement of a terminated 
prime contract, and settlements of 
the claims of subcontracts as distin- 
guished from sub-subcontracts to be 
binding upon the government must 
receive the prior written approval of 
the Contracting Officer. The volume 
and importance of adjustments with 
subcontractors and sub-subcontract- 
ors was brought into sharp relief by 
Mr. Lecher when he said he knew of 
one corporation which had been re- 
ceiving on the average of 16,000 sub- 
ontracts and sub-subcontracts per 
month. 

Changes in the practice in con- 
nection with the termination of 
Prime contracts has been effected by 
the issuance of a directive by the 
Director of War Mobilization on 
January 8, 1944, making effective a 
Uniform Termination Article and 
Statement of Principles. Mr. Lecher 
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reviewed the provisions of this di- 
rective and also the provisions of a 
tentative bill which was the subject 
of a preliminary report by the Sen- 
ate Military Affairs Committee and 
comprehended the conclusions of 
that Committee as to necessary legis- 
lation governing war contract ter- 
mination. 

Sylvester C. Smith, Jr., chairman 
of the Committee on Administrative 
Law of the American Bar Associa- 
tion, followed Mr. Lecher with an 
excellent paper on “Improving the 
Administration of Justice in the Ad- 
ministrative Processes” which ap- 
pears in this issue of the JOURNAL. 

The afternoon session on Febru- 
ary 4 closed with the reading of a 
paper on procedure before the 
National War Labor Board by John 
Byrne Chamberlain, Associate Gen- 
eral Counsel, National War Labor 
Board. He gave the history of the 
establishment of the Board, its juris- 
diction and duties and emphasized 
its tripartite character, constituted 
as it is of members representing 
labor, industry and the public, in 
equal proportion. In the settlement 
of disputes, it is, as Mr. Chamberlain 
said, discharging “an unpleasant and 
unpopular duty but one vitally nec- 
essary in the thankless fight against 
inflation.” The decentralization of 
the work of the War Labor Board in 
the establishment of regional boards 
was touched upon and the details of 
procedure succinctly presented. The 
speaker also reviewed the Board’s 
wage policy in the adjustment of 
wage inequities and the correction of 
substandards of living. Referring to 
the hearings before panels or divi- 
sions of regional boards, Mr. Cham- 
berlain said, “Due process of law is 
preserved in all its manifold aspects. 
Every safeguard guaranteed to af- 
ford parties a full and fair hearing 
is used. The alleged violator may be 
represented by counsel and is given 
full opportunity to present written 
or oral testimony, to examine and 
cross-examine witnesses on all mat- 
ters relating to the charge, and to 
file briefs or statements.” 

During the afternoon session a 
separate meeting was held of service 


and civilian war work represent- 
atives, at which there was a lively 
exchange of question and answer for 
some two hours. Many legal as- 
sistance officers, both Army and 
Navy, were present, and the civilian 
Bar was well represented. A. L. 
Barber, chairman of the War Work 
Committee of the Bar Association of 
Arkansas, Harry S. Rooks, chairman 
of the War Work Committee of the 
Missouri Bar Association and H. T. 
Tumilty, chairman of the Okla- 
homa Bar Association War Work 
Committee, participated, as well as ° 
Mr. Gregory and Mr. Spieth of the 
American Bar Committee. Major 
General Jay L. Benedict, president 
of the War Department Dependency 
Board, attended with Col. Randolph 
C. Shaw; Col. Frank E. Shaw, 
the Staff Judge Advocate for the 
Seventh Service Command was also 
present. Lt. Commander Walter 
Fincke of the Navy also participated. 

The dinner that evening was very 
well attended and those present were 
amply rewarded in the privilege of 
listening to the delightful address of 
Col. G. H. Aikins, K. C., retiring 
president of the Canadian Bar As- 
sociation, and the brilliant address 
of the evening delivered by Dean 
Roscoe Pound entitled, “The Chal- 
lenge of the Administrative Process.” 
Both of these addresses appear else- 
where in this issue. 

The morning of Saturday, Feb- 
ruary 5, was devoted to the subject 
of federal taxation, presented by 
Merle H. Miller, chairman of the 
Committee on Federal Income Taxes 
of the Section of Taxation of the 
American Bar Association, who led 
off with a very vivid and graphic ex- 
position of “Legal Problems in Tax 
Increases under the Current Tax 
Payment Act.” He was followed by 
C. Rudolph Peterson, formerly with 
the Bureau of Internal Revenue, 
whose subject was, “The Excess 
Profits Tax—Corporate Relief,” and 
James S. Y. Ivins, former member of 
the United States Beard of Tax Ap- 
peals, who spoke upon “Tax Review 
Procedure.” These two able presenta- 
tions rounded out a most valuable 
and constructive symposium. 
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HE Selective Training and Ser- 

vice Act sets up procedure provid- 
ing to the individual the full protec- 
tion of due process of law. The 
function of calling and selecting men 
under the Act is not of judicial char- 
acter and the courts are not vested 
with any authority to entertain ap- 
peals from or to review or supervise 
the conduct of draft boards or other 
draft officers in proceedings carried 
on by them within the powers con- 
ferred by the Act and Regulations. 
This is the holding of the United 
States Circuit Court of Appeals for 
the Eighth Circuit. 

The United States District Court 
for the District of Massachusetts has 
ruled that a Danish corporation is 
an alien enemy because Denmark is 
occupied by armed forces of nations 
with which the United States is at 
war; that suits may be brought in our 
courts against an alien enemy and 
therefore a consent decree may be 
entered in a case in which the alien 
enemy is involved. 

It is pointed out by the District 
Court for the Eastern District of New 
York that while an alien enemy may 
not have the right to litigate or 
sue as an alien enemy, this does not 
deprive him of the right to defend 
an action against his person or prop- 
erty. 

The United States District Court 
for the Western District of Washing- 
ton, Southern Division, specifies 
three kinds of military jurisdictions 
—military law, military government 
and martial law proper. It holds that 
a merchant seaman cannot be pun- 
ished by a special military commis- 
sion for striking his civilian superior 
while aboard a merchant vessel con- 
taining military cargo in a foreign 
port in an active theater of military 
operations when the vessel was not 
under naval command, because the 
act was not to the detriment of the 
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WAR NOTES 


By TAPPAN GREGORY 


of the Chicago Bar 


success of United States military 
operations and therefore not under 
military government. Neither mili- 
tary law or martial law proper would 
apply and the existence of a state of 
war of itself cannot be made the 
basis of denying due process of law. 
The Navy commission was without 
jurisdiction. To hold otherwise 
would be to deny the merchant sea- 
man his constitutional rights. 

There are four or five items of 
interest reported in American Law 
and Lawyers. They follow: 

Judge Hall of the federal District 
Court of Los Angeles in granting a mo- 
tion to suppress evidence said that the 
OPA has no right in anticipation of a 
civil or criminal case to go into a man’s 
place of business or his home and 
there examine or take from him rec- 
ords of his business or his personal 
records without pursuing legal means 
and proceeding by subpoena. 

In a Merced County case the Su- 
preme Court of California held that 
when one of the superior court judges 
entered the Armed Forces, the gov- 
ernor had a right to appoint a sub- 
stitute, but that upon his return from 
service before the end of his term, the 
absent judge must be reseated. 

In Colorado, United States District 
Court Judge Symes denied a writ of 
habeas corpus to a conscientious ob- 
jector and ordered him to return to 
work at a camp for conscientious ob- 
jectors, upholding the provisions of 
the Selective Service Act providing for 
the drafting of conscientious objectors 
for work. 

[Similarly the United States Cir- 
cuit Court of Appeals for the Seventh 
Circuit has decided on an appeal 
from a conviction of violating Section 
11 of the Selective Training and Serv- 
ice Act in knowingly failing to re- 
port for work as ordered by a local 
draft board that its jurisdietion on 
review of a local draft board's order 
classifying a registrant as a conscien- 
tious objector and not as a minister 
of religion is limited to a determina- 
tion of whether or not the board’s 
order was supported by substantial 





evidence and not void by reason of 
being discriminatory or arbitrary.] 

In South Carolina, Federal Judge 
Timmerman ruled that the OPA may 
not issue a suspension order against 
the owner of an oil station for viola- 
tions of OPA regulations committed 
by the station manager. The opposite 
conclusion, however, was reached by 
Judge Rifkind in New York. 

In New York, Federal District Judge 
Rifkind held that the Emergency Price 
Control Act of 1942 and maximum 
price regulation No. 330 issued there- 
under constituted a valid exercise of 
the war power of Congress. 


Federal District Court Judge Sulli- 
van in Chicago decided that the co 
signer of a note made by one who 
joined the army leaving an unpaid 
balance could not be held and or- 
dered the creditor to repay the 
amount of the co-signer’s wages there- 
tofore garnisheed and collected. 

The District Court of the. United 
States for the Southern District of 
Ohio has ruled that a ship in convoy 
en route from the United States to 
Casablanca carrying troops and mili- 
tary supplies “through seas infested 
by submarines to actual fighting 
lines of the army” was a part of the 
army in the field and an actual part 
of an army supply line. Under this 
construction the court found that a 
seaman who struck the Master of the 
ship was subject to the jurisdiction 
of an army court martial in Casa 
blanca, ashe fell within the classi- 
fication set out in the Second Article 
of War. The issuance of a writ 
of habeas corpus was accordingly 
denied. 

American Law and Lawyers Ie 
ports a case in which the Kentucky 
Court of Appeals held that under 
Section 237 of the Kentucky consti- 
tution a civilian office holder was not 
deprived of his office when he joined 
the army for the purposes of the 
present emergency and not to make 
a career of army life. 
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LTHOUGH the Revenue Act of 

1943 falls considerably short of 
meeting the Treasury’s request for 
higher tax rates, it contains several 
provisions of general interest, and 
many items which can be of great im- 
portance to. the taxpayer affected. 
Generally, the amendments are effec- 
tive for taxable years beginning after 
December 31, 1943. The following 
are brief summaries of the major 
changes: 


Individual Income Tax 

Personal income taxes have been 
indirectly raised, although-the nom- 
inal rates remain the same. This 
has been done mainly through the 
elimination of the earned income 
aedit, and through the elimination 
of the deduction for federal import 
duties, stamp taxes, and excises un- 
less they qualify as business expenses. 
The victory tax rate has been fixed at 
$%. The optional tables on Form 
1040-A (gross incomes under $3,000) 
have been revised so as to reflect 
these changes. 

The taxpayer’s status on July | of 
the taxable year is made determina- 
tive of the personal exemption and 
credit for dependents. 

Employees who receive back pay 
are entitled, under specified condi- 
tions, to allocate the income to prior 
years. 

The penalties in connection with 
the declaration of estimated tax have 
been retroactively revised. The prin- 
cipal change is that no penalty for a 
substantial under-estimate will apply 
where the declaration was based on 
an income at least as large as the in- 
come of the preceding year. 

The anti-windfall tax under the 
Current Tax Payment Act of 1943 
(the extra tax where 1942 or 1943 





Prepared by Committee on Publications, 
ion of Taxation: Mark H. Johnson, 
rman, New York City; Gustave Simons, 

Howard ©. Colgan and Martin Roeder, 
New York City, amd Allen Gartner, Wash- 
ington, D. C. 


—.._ 


*At the time of going to press, enactment 
the 1943 Revenue Bill over the President's 
Veto seems certain. 
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TAX NOTES* 


surtax net income was more than 
$20,000 higher than the highest sur- 
tax net income in 1937-1940) is 
repealed; taxpayers may ignore 
Schedule L-2 on Form 1040. 


Excess Profits Tax 

For taxable years beginning after 
December 31, 1948, the specific ex- 
emption is increased from $5,000 to 
$10,000. The tax rate is increased 
from 90% to 95%, but the 80% 
ceiling rate is retained. 

The excess profits credit under the 
invested capital method remains at 
8% of the first $5,000,000, but is re- 
duced to 6% of the next $5,000,000, 
and to 5% of the excess over $10,- 
000,000. 

Exemption for “excess output” is 
extended to producers of natural 
gas. 
Publicity is required for relief 
granted under the abnormality pro- 
visions of Section 722. 


Estates And Trusts 

Where the value of securities can- 
not readily be, determined by reason 
of their not being listed on an ex- 
change, the value is to be determined 
by taking into consideration the 
value of like securities which are 
listed, in addition to other factors. 

An amendment to Code Section 
1000 is intended to overcome the ef- 
fect of Sanford Estate v. Commission- 
er, 308 U.S. 39. Retroactive to 1939, 
it relieves from gift tax the felin- 
quishment prior to January 1, 1945, 
of a retained power to change the 
beneficiaries of a trust where the 
trust was created prior to January 
1, 1939, where the grantor retained 
no power after January 1, 1939, to 
revest the property in himself, and 
where the transfer of the property 
in trust or a prior relinquishment 
of any retained power to revest the 
property in the grantor was treated 
as a taxable gift at that time. 

The time for release of powers of 
appointment without tax has been 
extended to January I, 1945. 

Deduction is allowed for dis- 





claimed legacies passing to a charity, 
in the case of decedent dying on or — 
before October 21, 1942, if disclaimer 
is made prior to September 1, 1944. 

To remedy the effect of a 1942 
amendment, whereunder income col- 
lected by a trust or estate in one year 
and distributed in a later year might 
be taxed to the trust or estate and 
also to a beneficiary, an amendment 
retroactive to December 31, 1941, 
will limit the beneficiary's taxable 
income to the trust income for the 
taxable year. 

An amendment, applicable to 
1948 and later years and recommend- 
ed by the American Bar Association, 
will restore the rule prevailing prior 
to Helvering v. Stuart, 63 Sup. Ct. 
Rep. 140, that income of a trust ap- 
plicable to the support of a grantor’s 
legal dependents is taxable to the 
grantor only to the extent that in- 
come is actually applied in discharge 
of the grantor’s obligation of main- 
tenance and support. 


Miscellaneous Income Tax Provisions 

The 1943 Act introduces two pro- 
visions designed to prevent tax avoid- 
ance. The first of these is aimed 
primarily against the purchase of 
corporate stock for the principal 
purpose of obtaining tax deductions 
or credits. The second is the so- 
called “Marshall Field” amendment, 
which will permit no more than a 
$50,000 annual net loss from any 
business as an offset against other in- 
come, where the losses from such 
business have exceeded $50,000 for 
each of five consecutive years. 

The “charge-off” requirement is 
retroactively restored for partially 
worthless debts. The seven-year 
statute of limitations for bad debts 
is extended back to taxable years 
beginning after December 31, 1937. 

Many exempt corporations, includ- 
ing labor unions, will be required to 
file annual information returns of 
income, receipts, and disbursements. 

With some modifications, the Act 
restores a provision in the Revenue 


Act of 1938 relating to the taxation 











of liquidating distributions by cor- 
porations. The chief purpose of this 
provision is to eliminate the recogni- 
tion of gain upon property which 
has appreciated in value in the hands 
of the corporation. 

A completely new treatment is 
provided for certain types of insol- 
vency reorganizations. The Act cuts 
across the other “reorganization” 
definitions in the Code. In general, 
no gain or loss is to be recognized to 
security holders, and no reduction 
of the basis of the corporation’s prop- 
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erty is required. 


Excise Taxes 

The Act effects substantial in- 
creases in the tax rates on communi- 
cation and transportation, on admis- 
sions, dues, cabarets, etc., on wines 
and liquors, on electric light bulbs 
and tubes, and on furs, luggage, 
jewelry, and toilet preparations. 


Renegotiation 
The Act embodies a complete over- 
hauling of the renegotiation pro- 
visions of earlier statutes. The specif- 








ic exemption is increased from $100, 
000 to $500,000 (except for war con- 
tract brokers’ contracts) and creates 
a War Contracts Price Adjustment 
Board. Standards for the determina- 
tion of excessive profits are outlined, 
and the treatment df certain costs is 
specified. The Board may issue reg. 
ulations, may determine excessive 
profits, and may order the Secretary 
of the Department involved to elim- 
inate such excessive profits. Appeals 
may be taken to the Tax Court of 
the United States. 


PROFESSIONAL ETHICS COMMITTEE 


OPINION NO. 255 
December 17, 1943 


LAW LISTS—LISTING OF OWNER, 
MANAGER, ETC.—Canon 27 does not 
permit the of a practicing law- 
yer in a law list in which he has a 
financial interest or in the management 
of which he is active, whether he be the 
sole listee or one of several listees. 


Question: 


The presentation in a reputable 
law list of a lawyer as being avail- 
able for professional employment 
is sanctioned by Canons 27 and 
43 of the Canons of Professional 
Ethics of the American Bar Asso- 
ciation. Does this exception ex- 
tend to a situation where a lawyer, 
who has a financial investment or 
is active in a business which pub- 
lishes a law list, is listed in said 
law list for a given area individual- 
ly or as a member of a firm, as (1) 
The sole listee for such area 
where it is the practice of law list 
publishers generally to publish 
the names of more than one listee; 
or as (2) One of several listees for 
such area? 
The committee’s 
stated by Mr. 


opinion was 
BRAND, Messrs. 


Phillips, Drinker, Houghton, Miller, 
and Jackson concurring. Mr. Brown 
did not participate. 

The inhibition in the first sentence 
of Canon 27 against advertising and 
other forms of solicitation of pro- 
fessional employment by lawyers is 
comprehensive: 

It is unprofessional to solicit pro- 
fessional employment by circulars, ad- 
vertisements, through touters or by 
personal communications or interviews 
not warranted by personal relations. 


Other than sanctioning the cus- 
tomary use of simple professional 
cards, the subsequent provisions of 
the Canon make but one exception 
to the broad prohibition of solicita- 
tion expressed in the opening sen- 
tence, i. e., listings in reputable law 
lists. 

This exception has been the sub- 
ject of lengthy discussion and debate 
and the change from the original 
form of the Canon turned on the 
question whether the maintenance 
of law lists was so much in the public 
interest that the legal profession 
should approve of lawyer-listings by 
a relaxation of the provisions of the 


Canon as to advertisement and 
solicitation. 

The delimitation of the data per- 
taining to lawyers permitted to be 
published in law lists reflects the 
careful and progressive consideration 
of the problems by the committees 
and governing bodies of the Ameri- 
can Bar Association in the light of 
the public interest, which reflects the 
desirability of preserving the practice 
of the law as a profession. 

Certainly, at no time has the in- 
dividual or pecuniary interests of 
any particular lawyer been treated 
by the Bar as a factor in dealing with 
the law list problems. Nor can ethical 
standards be gauged thereby. 

The first sentences of both para 
graphs of Canon 27 must be read 
together. When so read, the intent 
and spirit of the Canon are clear. 
The usual use of law lists as ap 
proved media for informing the 
public, particularly forwarders of 
legal matters, of the lawyer's avail- 
ability for professional employment 
was the intended scope of the law list 
exception. It would do violence to 





1, As amended (1940, 1942, and 1943) 
the exception presently reads: 


“Publication in reputable law lists in a 
manner consistent with the standards of 
conduct im by these canons of brief 
biographical and informative data is - 
missible. Such data must not be misleading 
and may include only a statement of the 
lawyer's name and the names of his pro- 
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fessional associates; addresses, telephone 
numbers, cable addresses; branches of the 
profession practiced; date and place of birth 
and admission to the bar; schools attended, 
with dates of graduation, degrees and other 
educational distinctions; public or quasi- 
public offices; posts of honor; legal author- 
ships; legal teaching positions; memberships 
and offices in bar associations and com- 
mittees thereof, in legal and _ scientific 








societies and legal fraternities; the fact of 
listings in other reputable law lists; the 
names and addresses of references; and, with 
their written consent, the — of hye 

larly represented. A certificate o' J 
a Luh dhe Rules and Standards issued 
by the Special Committee on Law Lists may 
be treated as evidence that such list # 
reputable.” 
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the list by the publisher or list for 
unusual and particular professional 
benefit of a listee employed by or 
financially interested in the list, was 
intended as within the sanction of 
the exception, or that the permission 
thus given to lawyers generally to 
publish their names and other bio- 
graphical data in law lists would, if 
availed of, operate as a blanket ap- 
proval of whatever practices the list 
might employ to obtain unusual ad- 
vantages for a lawyer list owner or 
employee. This would follow even if 
there were no express provisions in 
Canon 27? or in the Rules and Stand- 
ards as to Law Lists® indicating that 
the use of such lists must conform to 
the Canons of Ethics. 

Answer to the propounded ques- 
tion must rest upon the ethical 
restrictions applicable to a practicing 
lawyer who is also engaged in a 
legitimate business enterprise. 

Speaking broadly, a lawyer cannot, 
ethically, conduct a non-law busi- 
ness in such a manner as to render 
ita means of solicitation of his em- 
ployment professionally. This does 
not mean that a practicing lawyer 
may not, ethically, engage in any 
business enterprise, nor that engage- 
ment therein is to be condemned be- 
cause the business contact might re- 
sult in the subsequent professional 
employment of the lawyer. Deter- 
mination of the ethicality of such 
dual activity cannot be made merely 
by the application of broad general 
statements, but must depend upon 
the facts involved in the particular 
case. 

It is important to determine 
whether or not the nature of the 
business and the relation of the law- 
yer to the business are so designed 
a to be likely to result in the em- 
Ployment of the lawyer in a pro- 
fessional capacity. For example: 

In Opinion 225 we held that it was 


EE Ae aoc 


the Canon to assume that any use of 
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unethical for a lawyer to participate 
in the management of a collection 
agency which solicited business, un- 
less he withdrew from the practice 
of the law, saying: 

In the third situation the lawyer has 

a financial interest in the collection 

agency but in no wise participates in 

its activities and does not accept 
professional employment through the 
agency. We can see no impropriety 
provided the name of the lawyer is 
neither included in the name of the 
agency, placed on its stationery, nor 
included in its advertisements, and 

nothing is done to create the im- 

pression that the agency enjoys the 

benefit of the lawyer’s advice and pro- 
fessional responsibility. 

In Opinion 233 we held that a 
lawyer may not ethically list his name 
in a list of laymen and lawyers as 
collectors, adjusters, abstracters, tax 
consultants, and the like, even 
though the listing does not indicate 
that he is a lawyer. 

In Opinion 214 we condemned an 
arrangement between a firm of law- 
yers and another lawyer for the 
display of the latter’s name as “ad- 
juster” on the firm’s stationery and 
office door, solicitation of adjustment 
business by the adjuster, and his 
recommendation of the law firm for 
handling resulting legal work. 


It appears to be generally under- 
stood that: 


Except ih the all-inclusive directory 
type of law lists, the lawyers listed are 
selected and relatively few in number, 
depending to a considerable extent 
upon the size of the places where the 
listees are located. Few of the large 
lists limit listing to a single lawyer or 
law firm in large cities. 

Most lists charge for the listing 
privilege.* 

The extent that the list is used in 
the forwarding or reference of legal 
business to the listees is directly or in- 
directly an important element in deter- 
mining the charge for listing and the 
number of those listed for a particular 
place or area. 

Direct contact with lawyers through- 
out the country (more or less as to 


certain lists) and also with forwarders 
and potential forwarders of legal busi- 
ness over the list, is maintained by 
the list publisher or its representatives. 

Certain of the lists are used largely 
for the forwarding of commercial and 
collection matters requiring legal serv- 
ices of lawyers. Where such lists bond 
their listees, notice that an item has 
been forwarded over the list is re- 
quired by the publisher. Through this 
means the publisher has some index of 
the amount of business so received by 
the listees. 

Some law offices handling so-called 
commercial legal matters are to a very 
considerable extent dependent upon 
the continuation of their listings in 
some of the larger and more prom- 
inent law lists. 

There are, of course, exceptions to 


the foregoing. 

Inasmuch as the recognized pur- 
pose of a law list is to facilitate the 
reference of matters requiring the 
professional services of lawyers, no 
difficulty is encountered in determin- 
ing whether the business referred to 
in the instant question is apt to 
result in the professional employ- 
ment of the lawyers. That is the 
purpose of such lists. 

Unless the practicing lawyer who 
owns, manages, or operates a law 
list deliberately and effectively con- 
ceals his identity with the list, it is 
inevitable that the connection will 
become known, nationwide, to many 
lay and professional forwarders, law- 
yers, listees, former listees, and 
prospects. 

The contacts established in the 
prosecution of the business of the list 
naturally emphasize the introduction 
of the lawyer owner, operator, or 
manager listed in the list as avail- 
able for professional employment 
in his area. We entertain no doubt 
that such introduction, and the fact 
that the privilege accorded to listees 
in other areas of having or continu- 
ing their listings, the determination 
of the number of listees in such areas 
and the prices to be paid therefor 





2. Canon 27: 
Publication in reputable law lists in a 
manner consistent with the standards of con- 
imposed by these canons of brief bio- 
a and informative data is permis- 


$. Rules and Standards: 
- No certificate of compliance shall be 
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issued to the publisher of any Law List or 
continue un 

(a) if, in connection with the prepara- 
tion, publication, distribution or presenta- 
tion hereof, the issuer does, causes, permits 
to be done, encourages or participates in 
the doing of, any act or gp ays , direct- 


ly or indirectly, violates t anons of 





Ethics of this Association, or which con- 
stitutes the unlawful practice of the 
law; 2... 0” 

4. It is a requirement of the Rules and 
Standards as to Law Lists that the price for 
listing shall be uniform within reasonably 
prescribed areas. 
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are all subject to negotiation and are 
affected by the ultimate attitude of 
the publisher, make the listing of 
the listed owner, manager, operator, 
an unusually effective means of pro- 
curing his employment in matters 
requiring legal services in his area. 
Sanction for such self-listing, under 
the circumstances, is sO great a 
departure from the ordinary and 
permissible listing as to constitute 
solicitation. This is not permitted 
by Canon 27. 

We sense the possibility that the 
foregoing views were applicable only 
where the lawyer-owner was the sole 
listee in his area, but further con- 
sideration convinces that, in prin- 
ciple, there is no basis for such a 
distinction. 

In a prominent law list in the 
commercial field a practicing lawyer 
who owned or controlled the list 
was for years listed as the sole listee 
in one of the large cities. In other 
cities of comparable or even lesser 
size several listees uniformly were 
listed. The explanation given by 
the list representative for such a 
practice was that the ownership or 
control of the list was so closely con- 
nected in the minds of forwarders 
that it was doubtful if any other 
lawyer would find it profitable to 
be listed in the same area; that the 
natural tendency would be for the 
forwarder, who is friendly to the 
list publisher, also to be friendly to 
the lawyer-owner, and to give the 
latter preference in the forwarding 
or reference of legal business. 

While this frankness is refreshing 
evidence of the cooperation of the 
list publisher in the attainment of 
the objectives of the law list pro- 
gram, the facts disclosed leave no 
doubt in our minds as to the proper 
answer to the question herein. 

It is our opinion that the listing 
of a practicing lawyer in a law list 
published, owned, managed or 
operated by him, or in which he 
directly or indirectly has a financial 
interest, violates Canon 27, whether 
he is the sole listee or but one of the 
listees in his area and whether his 
interest is that of a sole or part 
owner or of a partner or stockholder. 
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OPINION NO. 256 
December 17, 1943 


PARTNERSHIP BETWEEN LAWYERS 
ADMITTED IN DIFFERENT 


STATES—There is no impropriety in 

listing in a law di the profes- 

sional card of a law firm, the members 
of which are not all admitted to practice 
in the state where their card is published, 
provided all representations “4 the firm 
name to the public make clear the states 
in which the members of the firm are 
licensed to practice. 

The Committee is asked to ex- 
press its opinion of the propriety of 
listing in a law directory “the pro- 
fessional card of a law firm the mem- 
bers of which are not all admitted 
to practice in the state where their 
card in published.” 

The opinion of the committee was 
stated by Mr. Jackson, Messrs. Phil- 
lips, Drinker, Miller, Houghton, and 
Brand concurring. Mr. Brown did 
not participate. 

Canon 33 provides in part: 

Where partnerships are formed be- 
tween lawyers who are not all admitted 
to practice in the courts of the state, 
care should be taken to avoid any 
misleading name or representation 
which would create a false impression 
as to the professional position or 
privileges of the member not locally 
admitted. 

In Opinion No. 115 this Com- 


mittee held that under the facts there 
stated it was not proper to use as a 
firm name A & B, where A was a 
regularly licensed practicing attorney 
in Minnesota and maint&ining an of- 
fice there and B was a regularly 
licensed and practicing attorney in 
North Dakota and maintaining an 
office there, though they lived and 
practiced in towns which bordered 
each other. The opinion held that 
the use of A & B as a firm name on 
letterheads, on office windows and 
legal papers issued in the respective 
states constituted a misrepresenta- 
tion, as in effect saying that A & B 
were in partnership, with consequent 
joint and several responsibility to 
the Minnesota clients as well as to 
the North Dakota clients. 

A somewhat similar question was 
presented to the Committee on Pro- 
fessional Ethics of the Association 
of the Bar of the City of New York, 
which held that it was proper to 
publish in a law directory the name 
of a law firm in New York City where 








one member is not admitted to the 
Bar of that state, provided that in 
such publication the directory con. 
formed with the requirements of 
Canon 33 above quoted by making it 
clear that the member of that firm 
referred to is not admitted to 
practice in the courts of New York. 

We think that both these Opinions 
are sound and that in the instance 
of Opinion No. 115 the facts were 
such as to conceal from clients the 
qualifications of the partners of the 
firm, whereas in the New York 
committee’s decision it was held that 
the qualifications of the members of 
the firm must be clearly presented to 
the public, whether in connection 
with listing in a law directory or 
otherwise. It is common practice in 
these days, for instance, for a firm 
to have a Washington office, for 
reasons which are well recognized, 
and sometimes the members of the 
firm are members only of the District 
of Columbia Bar and not members of 
the Bar of the state where is located 
the firm’s principal office. We can see 
no impropriety in this relationship 
or in a firm being so constituted, pro- 
viding the letterheads, listings and 
all other representations of the firm 
name to the public make it clear 
which members of the firm are li- 
censed to practice only in Washing- 
ton, or wherever the branch office 
may be located. 


OPINION NO. 258 
December 17, 1943 


FIRM NAME—The continued use of the 
name of a deceased or former partner, 
when authorized by Canon 33, 1s 
privilege of surviving partners who con- 
tinue as a firm and is not available to 
an individual member after the firm is 
dissolved. 

A member submits the following 
inquiry: 

A law firm of A & B was in the 
practice for a number of years. C, 
who had developed a substantial 
correspondent practice in col- 
lections, investigations for im 
surance companies, etc., joined the 
firm and the name was changed to 
A, B & CG. Several years later A 
died. B and C continued to 
practice under the firm name of A, 
B, & C for a few months, then dis- 


AMERICAN BAR ASSOCIATION JOURNAL — 





state 
Phil 


repr 
cont 


priv: 
Had 


cont 
tinu 
forn 
after 
of E 
the | 
part 
Hen 
ham 
the f 
and 


& 


gee sceoeh gore 





= 
a 









to the 


hat in 


Y con 
its of 
king it 
t firm 
d to 
York. 
inions 
stance 
- were 
ts the 
of the 
York 
1 that 
ers of 
ted to 
ection 
ry or 
ice in 
. firm 
», for 
nized, 
vf the 
istrict 
ers of 
cated 
in see 
nship 
, pro- 
; and 
- firm 
clear 
re li- 
hing- 
office 


of the 
rtner, 
is the 
> con- 
ble to 
rm is 


wing 


1 the 
-s. C, 
ntial 

col- 

in- 
i the 
ed to 
er A 
i to 
of A, 
1 dis- 











solved the partnership and each 

practiced as an individual. How- 

ever, B insisted upon practicing 
under the firm name of A & B. Is 
this conduct of B proper? 

The opinion of the committee was 
stated by Mr. MiIcter, Messrs. 
Phillips, Brand, Drinker, Houghton, 
and Jackson concurring. Mr. Brown 
did not participate. 

B cannot revert to the use of the 
frm name of A & B. 

Canon 33, relating to partnership 
names, provides in part as follows: 

The continued use of the name of 

a deceased or former partner, when 

permissible by local custom, is not 

unethical, but care should be taken 
that no imposition or deception is 
practiced through this use. 

Even without specific provision 
in a Canon, conduct of a lawyer that 
amounts to misrepresentation or 
deception is improper. Opinion No. 
81. 

The reversion to the use of the 
firm name of A & B by B is a mis- 
representation and deceptive. The 
continued use of the name A in the 
frm name after A’s death was a 
privilege available only to the firm. 
Had C merely withdrawn from the 
firm, the remaining members who 
continued the firm might have con- 
tinued to use the name of A as a 
former member of the firm. But, 
after A’s death, the firm consisted 
of B and: C, and when B and C as 
the sole surviving partners dissolved 
partnership, the firm ceased to exist. 
Hence, it is that B’s use of the firm 
name A & B is not in accord with 
the facts, is misleading and deceptive, 
and accordingly improper. 


OPINION NO. 259 
December 17, 1943 


LEGAL SERVICES—A lawyer may render 
legal services gratuitously to a client who 
is able to pay for services, provided in so 
doing he is not prompted by improper 
motives, 


LEGAL SERVICES—The Committee on 
War Work of the American Bar Asso- 
ciation may, at the request of a service- 
man or his dependents, select a lawyer 
to handle legal matters for the service- 
man or dependents. 

COSTS AND EXPENSES—A lawyer may, 
im good faith, advance expenses as a 
matter of convenience, but subject to 
reimbursement. Canon 42. 
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in indigent cases out of funds provided 
for that purpose, and a lawyer member 
of the committee may, with propriety, 
subscribe to such a fund. 


The Committee on War Work of 
the American Bar Association has 


* submitted the following questions: 


(1) May legal advice be gratui- 
tously given by war work com- 
mittees and their volunteer 
lawyers to men in the service 
or to their dependents, regard- 


less of their ability to pay 


reasonable fees? 

(2) May litigation be conducted 
gratuitously by war work com- 
mittees and their volunteer 
lawyers for men in the service 
or for their dependents, re- 
gardless of their ability to pay 
reasonable fees? 

(3) Where a case is forwarded to 
a committee on war work by a 
Legal Assistance Officer with 
a fee tendered, may such case 
be assigned by the committee 
on war work to one of its 
members or to a volunteer 
lawyer for gratuitous hand- 
ling? 

(4) May committees on war work 
assign cases to local lawyers 
who are not members of such 
committees and have not 
volunteered for such service 
where such cases involve fees? 

' (5) May divorce cases for service- 

men be handled by war work 
committees through their 
members or through volun- 
teer lawyers on a gratuitous 
basis, regardless of the ability 
of the servicemen to pay fees? 

(6) To what extent, if any, may 
costs be advanced by war 
work committees for service- 
men? 

The committee's opinion was 
stated by Mr. Puiciies, Messrs. 
Drinker, Houghton, Miller, Brand, 
and Jackson concurring. Mr. Brown 
did not participate. 

Gratuitous Legal Service 
It seems to us questions 1, 2, 3, 


and 5 may be considered together. 
The fundamental question seems to 
be whether a lawyer may render 
services gratuitously to a client who 
is able to pay for such services. Ab- 
sent any improper motive, we see no 
ethical impropriety in a lawyer serv- 
ing the client gratuitously. Here, we 
assume the motive is to contribute 
to the war effort and improve the 
morale of the men in the service and 
their dependents. We answer ques- 
tions 1, 2, 3, and 5 in the affirmative. 


Assignment of Cases 

With respect to question 4, we as- 
sume it arises in cases where a man 
in the service or his dependents re- 
quests legal assistance of a war com- 
mittee and offers to pay a fee there- 
for and the committee does not de- 
sire to handle the matter gratuitous- 
ly. In such a case, we think the com- 
mittee should advise the serviceman 
or the dependent, as the case may 
be, that if he desires the committee 
will select a lawyer for him to handle 
the matter. If the committee is then 
requested to make such a selection, 
it may, with propriety, assign the case 
to a local laywer who is not a mem- 
ber of the committee and has not 
volunteered his services. The com- 
mittee, of course, should see to it 
that competent lawyers are selected 
and that the arrangement for fees is 
reasonable. 


Costs 
Canon 42 provides: 


A lawyer may not properly agree 
with a client that the lawyer shall 


pay or bear the expenses of litigation; 

he may in good faith advance ex- 

as a matter of convenience, but 
subject to reimbursement. 

See, also, Opinion No. 20. 

This Canon would prohibit a 
lawyer who represents a serviceman 
from advancing costs unless there 
was an agreement for reimburse- 
ment. 

We think, however, it would not 
prohibit the committee from ad- 
vancing costs in indigent cases out of 
funds provided for that purpose and, 
of course, a lawyer member of the 
committee could subscribe to such 
a fund if he so desired. 
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JUNIOR BAR NOTES 


HE Junior Bar Conference con- 

tinues to lose many of its key men 
to the armed forces of our country. 
John E. Buddington, vice chairman, 
has accepted a commission as Lieu- 
tenant (j.g.) in the United States 
Naval Reserve, effective February 28. 
Watson Clay, chairman of the Traf- 
fic Court Committee, is also a Lieu- 
tenant (j.g.) in the United States 
Naval Reserve. Earl F. Morris of 
Columbus, Ohio, chairman of the 
Committee in Aid of the Small Liti- 
gant, has resigned to enter military 
service. Edward T. Dussault of Mis- 
soula, state chairman for Montana, 
has entered the armed services and 
has resigned. Robert M. Gray, state 
chairman for the District of Colum- 
bia, has been commissioned in the 
United States Naval Reserve and 
has reported for active duty. William 
T. Hannan, of Washington, D. C., 
has been appointed as his successor. 
William H. Hoffstot, Jr., of Kansas 
City, state chairman for Missouri, 
has also been commissioned in the 
United States Navy and has been 
succeeded by Hugo Walther of St. 
Louis. Wayne A. Rich of Charleston, 
state chairman for West Virginia, has 
resigned and has been succeeded by 
Clarence J. Benson of Charleston. 
Clyde Thomas of Fort Worth, Texas 
state chairman, has been inducted. 
His successor is Armond G. Schwartz 
of Halletsville. Daniel Hodgman of 
Detroit has resigned as state chair- 
man for Michigan to enter military 
service and has been succeeded by 
James H. Dingeman, of Detroit. In 
spite of these wartime losses the 
Junior Bar continues to function 
with a complete organization. This 
is possible only because of the un- 
selfish services now being rendered 
by each appointee. 

On January 11, 1944, Past Chair- 
man Joseph D. Calhoun of Media, 
Pennsylvania, presented to the 
Junior Bar Section of the Detroit 
Bar Association the Certificate of 
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, By HUBERT D. HENRY 


Secretary, Junior Bar Conference 


Award of Merit for excellence in gen- 
eral bar association activities for the 
bar association year 1941-1942, and 
at the same meeting presented to the 
Junior Bar Section of the State Bar 
of Michigan the Certificate of Award 
of Merit for excellence in general 
bar association activities for the year 
1941-1942, and another certificate for 
excellence in war work activities for 


the year 1942-1943. The award for 


the Junior Bar Section of the Detroit 
Bar Association was accepted on be- 
half of the Section by James H. Din- 
geman of Detroit, present chairman 
of the Section, and the awards for 
the Junior Bar Section of the State 
Bar of Michigan were accepted by 
Daniel Hodgman, Detroit, present 
chairman of the Junior Bar Section, 
on behalf of the Section. In present- 
ing the 1943 Award to the Junior 
Bar Section of the State Bar of Michi- 
gan, Mr. Calhoun referred to the 
work of the Section in preparing a 
directory of war agencies in the State 
of Michigan which was published in 
the Journal of the State Bar of 
Michigan, and the preparation of the 
Compendium of Laws and Forms 
relating to legal problems of men in 
the armed forces for the use of legal 
assistance officers and the various 
other projects in which the Junior 
Bar Section indulged relating to war 
work. 

Junior bar leaders attended a 
meeting held in St. Louis on March 
2. As a part of the program, James 
P. Economos of Chicago, National 
Chairman of the Junior Bar Con- 
ference, presented to the Junior Bar 
Section of the Bar Association of St. 
Louis a Certificate of Award of Merit 
for outstanding general bar associa- 
tion activities during the year 1942- 
1943, The certificate was received on 
behalf of the Section by John Ely 
Weatherford, present chairman of 
the Section. In making the award, 
Mr. Economos referred to the pro- 
gram of the Section which included 


monthly meetings of the Section dur- 
ing the winter months, five legal in- 
stitutes on various wartime problems 
eof lawyers, induction ceremonies for 
newly admitted members of the Bar, 
the placing of a large number of law- 
yers in part-time work in war in- 
dustries, the beginning of radio 
educational programs, cooperation 
with army legal service offices at 
nearby army camps, cooperation with 
law schools and the creation of 
interest in student memberships, 
investigation of notaries public, 
preparation of the Compendium for 
Use’ of Legal Service Offices, and 
various other civic enterprises. The 
remainder of the meeting was de- 
voted to a discussion of traffic court 
problems. 

During the mid-year meeting of 
the House of Delegates of the Amer- 
ican Bar Association in Chicago, the 
Junior Bar Conference presented to 
the Younger Members’ Committee of 
the Chicago Bar Association a 
Certificate of Award of Merit for 
outstanding war work during the bar 
association year 1942-1943. Guy Rich- 
ards Crump, chairman of the House 
of Delegates, was the principal 
speaker. The award was received on 
behalf of the Committee by Samuel 
W. Witwer, Jr., chairman of the 
Committee. In making this award, 
reference was made to the very out 
standing war programs of this Com- 
mittee. 

The Executive Council of the 
Junior Bar Conference held its 
annual mid-year meeting in Chica- 
go on February 26 and 27. This 
meeting was also attended by a 
large number of the committee chair- 
men of the Junior Bar Conference. 
The members of the Council and 
committee chairmen gave a complete 
report of the activities of the Con- 
ference to date. This meeting was 
preceded on February 25 by a meet- 
ing of the directors of the Procedural 
Reform Studies. 
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NOTICE BY THE BOARD OF ELECTIONS 


HE following jurisdictions will 
elect a State Delegate for a three- 
year term in 1944: 


Alabama North Dakota 
California Pennsylvania 

Florida Tennessee 

Hawaii Vermont 

Kansas Virginia 

Kentucky Wisconsin 
Massachusetts ‘Territorial Group 
Missouri (Alaska, Canal 


Zone, and Philip- 
pine Islands) 


New Mexico 

North Carolina 
The States of Kansas and Kentucky 
will also elect Delegates to fill vacan- 
cies expiring at the adjournment of 
the 1944 Annual Meeting. 

The following states will elect a 
State Delegate to fill vacancies for 
the balance of the: term indicated: 


Delaware 1946 Annual Meeting 
Montana 1945 Annual Meeting 
South Carolina 1945 Annual Meeting 
Texas 1945 Annual Meeting 


Nominating petitions for all State 
Delegates to be elected in 1944 must 
be filed with the Board of Elections 
not later than March 16, 1944. Forms 
for nominating petitions for the 
three-year term, and separate forms 
for nominating petitions to fill va- 
cancies, may be obtained from the 
headquarters of the American Bar 
Association, 1140 North Dearborn 
Street, Chicago. In order to be time- 
ly, nominating petitions must ac- 
tually be received at the Headquar- 
ters of the Association before the 
close of business at 5:00 P.M. on 
March 16, 1944. 

Attention is called to Section 5, 
Article V, of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the an- 
nual meeting in each year, twenty-five 
or more members of the Association in 
good standing and accredited to a 
State (or the territorial group) from 
which a State Delegate is to be elected 
im that year, may file with the Board 
of Elections, constituted as hereinafter 
Provided, a signed petition (which 
may be in parts), nominating a can- 
didate for the office of State Delegate 


for and from such State (or the terri- 
torial group) . 
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Unless the person signing the peti- 
tion is actually a member of the 
American Bar Association in good 
standing, his signature will not be 
counted. A member who is in de- 
fault in the payment of dues for six 
months is not a member in good 
standing. Each nominating petition 
must be accompanied by a typewrit- 
ten list of the names and addresses of 
the signers as they appear upon the 
petition. 

Nominating petitions will be pub- 
lished in the next succeeding issue 
of the AMERICAN Bar ASSOCIATION 
Journat which goes to press after the 
receipt of the petition. Additional 
signatures received after a petition 
has been published will not be 
printed in the JourNat. Special 
notice is hereby given that no more 
than fifty names of signers to any 
petition will be published. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. State Delegates elected to 
fill vacancies take office immediately 
upon the certification of their elec- 
tion. 

Board of Elections 

Epwarp T. FAairRcHILD, Chairman 

WILLIAM P. MacCRAcKEN, JR. 

LAURENT K. VARNUM 


Nominating Petitions 


Alabama 
To the Board of Elections: 

The undersigned hereby nominate 
Wm. Logan Martin, of Birmingham, 
for the office of State Delegate for 
and from the State of Alabama, to be 
elected in 1944 for a three-year term 
beginning at the adjournment of the 
1944 Annual Meeting: 

Messrs. R. E. Jones, J. B. Holman, 
Jr., L. B. Liles, R. M. Woolf, John 
D. Bibb, and Hugh D. Merrill, of 
Anniston; 


Messrs. Lloyd G. Bowers, Douglas 
Arant, William B. White, Wm. 
Alfred Rose, and Lee C, Bradley, Jr., 
of Birmingham; 

Messrs. Charles Harris Eyster, 
John H. Peach, and John A. Caddell, 
of Decatur; 

Messrs. A. K. Merrill, J. R. Ram- 
sey, Oscar L. Tompkins, and T. E. 
Buntin, of Dothan; 

Messrs. H. A. Bradshaw, W. H. 
Mitchell, and Geo. E. Barnett, of 
Florence; 

Messrs. John A. Lusk, Jr., Oliver 
R. Hood, J. C. Inzer, and Will G. 
Rains, of Gadsden; 

Messrs. Chas. E. Shaver, C. L. 
Watts, M. U. Griffin, Earle F. Ford, 
and M. H. Lanier, of Huntsville; 

Messrs. Francis H. Inge, Wm. H. 
Armbrecht, Jr., T. E. Twitty, C. M. 
A. Rogers, and Y. D. Lott, Jr., of 
Mobile; 

Messrs. Fred S. Ball, Jr., Henry 
C. Meader, Files Crenshaw, Jack 
Crenshaw, and R. E. Steiner, Jr., of 
Montgomery; 

Messrs. W. M. Vaughan, A. T. 
Reeves, and A. M. Pitts, of Selma; 

Mes&rs. Clopper Almon, and J. L. 
Andrews of Sheffield, and 

Messrs. Marshall Neilson, DeVane 
K. Jones, William Bacon Oliver, A. 
J. Farrah, and Ettarae Potter, of 
Tuscaloosa. 


Florida 
To the Board of Elections: 

The undersigned hereby nominate 
Cody Fowler, of Tampa, for the of- 
fice of State Delegate for and from 
the State of Florida, to be elected in 
1944 for a three-year term beginning 
at the adjournment of the 1944 An- 
nual Meeting: 

Messrs. T. F. Fleming and R. R. 
Saunders, of Ft. Lauderdale; 

Messrs. Robert R. Milam, Charles 
Cook Howell, Edward McCarthy, 
Jr., Charles Cook Howell, Jr., Austin 
Miller, C. D. Towers, C. C. Bailey, 
A. Y. Milam, E. T. McIlvaine, M. H. 
Long, and F. P. Fleming of Jack- 


sonville; 
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Messrs. -M. L. Mershon, J. E. 
Yonge, L. S. Julian, Robert H. An- 
derson, Inman Padgett, Albert B. 
Bernstein, F. W. Cason, D. H. Red- 
fearn, John M. Murrell, James A. 
Dixon, and Ralph O. Cullen, of 
Miami; 

Messrs. Allen Grazier, John D. 
Harris, and Harvey L. McGlothlin, 
of St. Petersburg; 

Messrs. G. L. Reaves, Herbert S. 
Phillips, K. I. McKay, John Bell, 
Paul Game, R. W. Shackleford, Wil- 
‘liam C. Brooker, Calvin Johnson, 
Wm. M. Taliaferro, George P. 
Raney, Morris E. White, G. E. 
Mabry, C. Fred Thompson, and 
Martin Caraballo of Tampa; and 

Messrs. Harris Drew and Raymond 
C. Alley, of West Palm Beach. 


Pennsylvania 


To the Board of Elections: 
The undersigned hereby nominate 


To the Editors: 

GAIN, I should like to express 

my high approval of an article 
printed in the JourNAL. This time it 
is the address of the Honorable Hat- 
ton W. Sumners printed in the 
January number. I believe such 
forthright speaking as this will in- 
duce others to come out and say 
what I believe must be in the minds 
of many lawyers, namely, that in- 
dividuals and local courts and local 
governmental bodies should assert 
and exercise their powers and not 
continue to surrender them. 


Wma. Oscoop Morcan 
New York City 


To the Editors: 
N the American Bar ASSOCIATION 
Journat for January, 1944, the 
article by Charles J. Zinn, on the 
proposed revision of federal criminal 
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Bernard J. Myers, of Lancaster, for 
the office of State Delegate for and 
from the State of Pennsylvania, to 
be elected in 1944 for a three-year 
term beginning at the adjournment 
of the 1944 Annual Meeting: 

Mr. John L. Hamaker, of Ephrata; 

Messrs. William M. Hargest, J. 
Paul Rupp, Karl E. Richards, John 
H. Fertig, George Ross Hull, Ster- 
ling G. McNees, Nathan E. Hause 
and Mrs. M. Louise Rutherford, of 
Harrisburg; - 

Messrs. Charles L. Miller, J. An- 
drew Frantz, Wm. G. Johnstone, Jr., 
John Milton Ranck, F. Lyman Win- 
dolph, Harris C. Arnold, Jacques 
H. Geisenberger, Roberts R. Appel, 
Chas. G. Baker, Paul A. Mueller, T. 
L. Brubaker, H. Clay Burkholder, 
and M. M. Harnish, of Lancaster; 

Messrs. Eugene D. Siegrist, C. 
Vincent Henry, C. V. Henry, and 
A. H. Ehrgood, of Lebanon; 





laws, contains a request for sugges- 
tions. 

Without having had time for re- 
search, I submit the following sug- 
gestions for the consideration of that 
committee: I think it is obvious that 
there are too many crimes in this 
country, and that there is a constant 
tendency to increase them. 17th Cen- 
tury New Englanders had a more 
discriminating sense of proportion; 
they drew a distinction between what 
they called “prudential” regulations 
for the violation of which some 
penalty was provided and the 
criminal law with its stigma of a 
criminal record in case of conviction. 
Today almost everything, even minor 
offenses and so forth, is crime, 
crime, crime, even with the absurd 
incident of possible future bearing 
on the credibility of the offender as 
a witness or his Civil Service record, 
etc. The modern justification for 


Mr. 
Milton; 

Messrs. Aaron S. Swartz, Jr., and 
Aaron S. Swartz, 3rd, of Norristown; 

Messrs. Joseph P. Gaffney, Joseph 
W. Henderson, Wm. Clarke Mason, 
W. Heyward Myers, Jr., John Rus. 
sell, Jr., Frederick H. Knight, Walter 
B. Gibbons, and Robert Dechert, of 
Philadelphia; 

Messrs. John G. Buchanan, Thomas 
W. Pomroy, Jr., Gifford K. Wright, 
Alexander J. Barron, William 
Watson Smith, and R. G. Bostwick, 
of Pittsburgh; 

Messrs. W. J. Fitzgerald and C. R. 
Bedford, of Scranton; 

Mr. Harry S. Knight, of Sunbury; 

Mr. Paul Bedford, of Wilkes 
Barre; and 

Messrs. George Hay Kain, William 
H. Kain, and Ray P. Sherwood, of 
York. 


Frederick V. Follmer, of 


Letters to the Editors 


retaining the old plea of nolo con- 
tendere is to counteract to some ex- 
tent the modern disease of calling 
everything crime with its incidental 
stigma. I presume that the multitude 
of regulations of federal bureaus 
may intensify the problem to which 
I refer. I have no specific cases in 
mind and merely suggest that the 
committee may wish to consider 
whether there is any step worth tak- 
ing in the federal system, which can 
be taken by way of classification, to 
revive the 17th Century distinction 
between the violation of prudential 
regulations and the violations of the 
criminal law. 

The use of the word “prudential” 
in connection with government regu- 
lations appears to have originated 
with Nathaniel Ward of Ipswich, 
Massachusetts, the draftsman of the 
Massachusetts Body of Liberties of 
1641. In Liberty 66 it was used as 
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the opposite of “criminal” in the 
provision recognizing the right of 
the freemen of a township to make 
by-laws “only of a prudential nature” 
with penalties not to exceed twenty 
shillings. The word still appears in 
the Massachusetts statute about 
towns. You will find the history of 
the word in the extract from an es- 
say on the “Constitutional History 
of Boston” by C. W. Ernst, reprinted 
in 13 Massachusetts Law Quarterly, 
pp. 107-108. 

Of course in the 17th Century, 
when life was relatively simple, these 
prudential regulations were limited 
in number and local in character. 
Today both the federal and state gov- 
ernments are making, either by 
statute or through administrative 
bodies, multitudes of regulations of 
the ordinary life of citizens with 
penalties for failure, or refusal, to 
comply with them. Many of these 
apply to traffic conditions and to all 
kinds of business and other details 
as to which the regulations are often 
either obscure or impractical, and the 
failure to comply with them is not 
criminal in nature. Yet these things 
are, or may be treated as, crimes. I 
think one may find many of these— 
including cases in which not even 
the government knows the meaning 
of the law except by the assertion of 
somebody. I believe this seriously 
contributes to lack of confidence in 
law, in courts, and in government. 
I believe the nation and the states 
should consider reviving the 17th 
Century idea of “prudential” matters 
for current practical government. 
Government can conduct civil 
proceedings (even fo collect fines) 
without criminal penalties in ter- 
torem. Probably most active Amer- 
ican citizens today are guilty of some- 
thing or other miscalled a “crime” 
often without knowing it. It is 
tidiculous, if I am right. 
violations of 
town by-laws, under what is now G. 
L. Chap. 40, Sec. 21, appear to have 
been first expressly classified as 
“crimes” by St. 1801, Chapter 62, 
Which provided for prosecution and 
Fecovery of the penalty “by complaint 


In Massachusetts 
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or information in the same way and 
manner other criminal offenses are 
now prosecuted.” Meanwhile, since 
1793, C. 43, what is now G. L., C. 
280, Sec. 1, has provided that “fines 
and forfeitures” for violation of 
statutes may be prosecuted for or 
recovered “by indictment or com- 
plaint or by an action of tort in the 
name of the Commonwealth.” 


My attention has been called by 
Henry D. Wiggin, counsel to the 
Massachusetts House of Representa- 
tives, to the New York State War 
Emergency Act of 1943 which express- 
ly embodies the ideas suggested in 
this letter as follows: 

“Art. 10. §100 (d) “Infraction” 
shall mean a violation of any law or 
duly promulgated rule, regulation 
or order (1) which is expressly de- 
clared to be an infraction by this 
Act, or (2) which is not expressly 
declared by this Act to be either a 
misdemeanor or an infraction. but 
where a penalty or other punishment 
is prescribed by this Act. An infrac- 
tion is not a crime and the penalty 
or punishment imposed therefor 
shall not be deemed for any purpose 
a penal or criminal penalty or pun- 
ishment, and shdll not impose any 
disability upon or affect or impair 
the credibility as a witness, or other- 
wise, of any person convicted thereof. 
For the purpose of conferring juris- 
diction upon courts and judicial of- 
ficers generally, subject to the pro- 
visions of section one hundred one-a 
of this Act, such infractions shall be 
deemed misdemeanors and for such 
purpose only all provisions of law 
relating to misdemeanors shall apply 
to infractions.” See also § 101-a and 
102, McKinney’s Consolidated Laws 
of New York, Annotated. 

FRANK W. GRINNELL 
Boston, Massachusetts. 


To the Editors: 


About ten years ago an, article ap- 
peared in the Journat, I think by 
Arthur A. Ballantine, about the 
Supreme Court reversing itself or 
about the practice of the House of 


Lords in never reversing its own 
previous decisions. 

The statement recalled is to the 
effect that in England men can 
rely on previous decisions of the 
House of Lords with full confidence. 
In this country, the Supreme Court 
may reverse itself any day, which 
fact makes for more disputes and 
more litigation. Whenever new cir- 
cumstances lead the Privy Council 
of the House of Lords to feel that 
the rule laid down by a previous 
decision should be changed, it rec- 
ommends the change to be made by 
an Act of Parliament. The advantage 
of this practice is that the Act of 
Parliament applies only to future 
transactions. The rule being laid 
down by the Court would apply to 
many past transactions and en- 
courage additional litigation, seek- 
ing to take advantage of the rule re- 
cently declared as it would apply 
to sale transactions. 


Frank H. BEALL 
Detroit, Michigan 





A Prayer for the Bench 


For those who judge our rights and 
dues 
And weigh our sins, 
Who strive to see that scoundrels 
lose 
And virtue wins, . 
We ask the boon of hearts capacious 
Of patient minds, of manners 
gracious 


May wisdom’s brightest ray illume 
Their intellect! 

May they resist the badge or plume 
Of cult or sect! 

May learning be their ready bailiff! 

Nor nabob let them fear, nor caliph! 


Plenteous these blessings are, and 
great; 
And yet one more, 
As precious, we humbly supplicate, 
With knee on floor: 
The power, O Judge Supernal, hand 
them 


To write so one can understand them! 


ARTHUR KRAMER 
New York City 
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Nebraska State 


Bar Association 


E Forty-Fourth Annual Meet- 
ing of the Nebraska State Bar 
Association was held in Omaha on 
December 28 and 29, with more 
than five hundred members in at- 
tendance. 
Speakers at the first session were: 
Chief Justice Robert G. Simmons 





ae PRUDENCE DEMANDS 


the tax-planning help of: 


Montgomery’s 
FEDERAL TAXES ON 
ESTATES, TRUSTS, 
& GIFTS, 1943-44 








F you are an estate attorney, trust officer, 

fax accountant, or property owner—today, 

as never before, you need Montgomery's protective, 
dl nA 


weary ed 





Based on years of varied professional experience, 
this up-to-date reference tells you what may and may 
not be done to ease taxes, what can be accomplished 
by intelligent estate planning, how to handle specific 
estate matters with an eye on tax angles. 

You have help on your problems now and all year 
through. On any legal or accounting question, effects 





of federal income tex, e tax ond estate fax cre 
dinated, an thods of arriving at 
correct minimums shown. Price $7.50 


Examine a copy—write now to: 


THE RONALD PRESS COMPANY 
15 East 26th Street New York 10, N.Y. 








SUPREME COURT DECISIONS 
fast! 


Full text Supreme Court opinions 
mailed to you the same night they 
are handed down—along with an 
authoritative record of all business 
of the court (summary of orders, 
docket, hearings, official journal) 
and a three way cumulative index 
enabling you fo find cases by sub- 
ject matter, title, or docket number. 
Write Dept. L 
UNITED STATES LAW WEEK 
2201 M St., N.W., Washington 7, D. C. 
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BAR ASSOCIATION NEWS 


of the Supreme Court of Nebraska, 


whose subject was “Behind the 
Scenes;” and Hon. Joseph W. Hen- 
derson, President of the American 
Bar Association, who spoke on 
“Necessary Reforms in Administra- 
tive Procedure and Tribunals.” At 
the annual dinner, President Hen- 
derson spoke briefly on “Public Rela- 
tions of the American Bar.” The 
other guest speaker at the dinner 
was Hon. C. Campbell McLaurin, 
Justice of the Supreme Court of 
Calgary, his subject being “Ameri- 
can-Canadian Relations.” 

The morning session on Decem- 
ber 29, was devoted to meetings of 
the Section on Real Estate and Pro- 
bate Law; the Section on Admin- 
istrative and Labor Law; the Section 
on Insurance Law; the Section on 
Municipal Law, and the Junior Bar 
Section. At the afternoon session, 
Colonel Julien C. Hyer, Chief Judge 
Advocate Branch, 8th Corps Area, 
stationed at Dallas, Texas, spoke on 
“My Client: Private Johnny Zero.” 

Officers elected for 1944 were: 
President, Georgé L. DeLacy of 
Omaha; vice presidents, A. E. Henry 
of Pawnee City; Dan Gross of 
Omaha; and Clarence G. Miles of 
Lincoln; member at large of the 
Executive Council, Frank M. John- 
son of Lexington, 


New York State 


Bar Association 


ACKSON A. DYKMAN, of Brook- 
lyn, was elected president at the 
67th Annual Meeting of the New 
York State Bar Association held 
January 21 and 22 in New York 
City. President James McC. Mitchell, 
of Buffalo, presided at the sessions. 
The report of the Treasurer, 
Robert C. Poskanzer, showed that for 
the first time since 1928 the associa- 
tion had finished the year with a 
balance in the general fund in spite 
of the fact that during 1943 the dues 








GEORGE L. DeLACY 
President, Nebraska State Bar Association 


of 362 members were remitted; 73 
others entered the service during the 
year and their 1944 dues will be 
remitted. 


The report of the Committee on 
War Work was submitted by Edward 
Schoeneck of Syracuse, chairman, 
and the report of the Committee on 
Unlawful Practice of the Law by 
its chairman, Julius Henry Cohen, 
of New York City. Lawrence Hunt, 
of New York City, discussed “State 
Regulation of Labor Unions in the 
Public Interest.” He declared that 
labor unions should be held to the 
same accountability under the Fair 
Labor Act as employers. 

Arthur A. Ballantine, former 
Under-Secretary of the Treasury, 
warned against the extension of 
federal government activities into 
fields formerly under the jurisdiction 
of the state. This thought was also 
echoed in the annual address of the 
President, James McC. Mitchell. 
Henry Epstein, former Solicitor 
General of the state, strongly ad- 
vocated decentralization of wartime 
controls in the post-war period and 
referred to the tendency of the gov- 
ernmental expert “to do what he 
decides is good for the people with- 
out regard to what the people want.” 
Mr. Epstein also called for the sup- 
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BAR ASSOCIATION NEWS 


JACKSON A. DYKMAN 
President, New York State Bar Association 


port of a national program of educa- 
tion. 


Dr. Harold W. Dodds, President of 
Princeton University, discussed the 
encroachment of the power of cen- 
tralized government into private 
affairs under the guise of idealistic 
social planning. He said it is a 
danger against which the United 
States must stand guard in the gen- 
eration that follows the war’s end. 
“The ultimate destination of the 
all-out planners is an all-inclusive 
State,” Dr. Dodds warned and 
stated, “If, because of a superficial 
social idealism or because of a lazy 
choice of the easiest way out of our 
difficulties, we surrender to govern- 
ment which properly 
belong to private or community 
enterprise, the consequences may be 
the creation of concentrated political 
power more devastating than any 
consolidation of economic power this 
country has ever seen.” 


functions 


At the session of the Judicial Sec- 
tion, Justice F. Walter Bliss was 
elected chairman. 


Chief Justice Irving Lehman, of 
the Court of Appeals, «presided at 
the luncheon of this Section. The 
Speakers were Justice Robert H. 
Jackson, of the United States 
Supreme Court, and Dr. Dixon 
Ryan Fox, President of Union Uni- 
Versity. Justice Jackson made what 
he termed a “commonplace observa- 
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tion that religions are becoming 
more aggressive and sharp in their 
oppositions, that both political 
parties are badly divided and that 
racial animosities and competitions 
are assuming a more ominous and 
sullen aspect.” 


Dr. Fox said, “The impending 
defeat of Germany should not dis- 
credit the theory set forth twenty 
years ago by Sir Halford Mackinder 
—that the great land mass which 
emerges out of Arctic ice and 
sweeps southward as a triple con- 
tinent, known together as Asia, 
Europe and Africa, holds sufficient 
potencies for dominion over all 
islands, including the two Americas.” 


The closing feature of the after- 
noon business session was the elec- 
tion of Jackson A. Dykman, of 
Brooklyn, as president of the asso- 
ciation, succeeding James McC. 
Mitchell. Other officers are: 


Vice presidents: Robert E. Lee, 
New York City; C. Walter Randall, 
Garden City; Martin T. Nachtmann, 
Albany; James McPhillips, Glens 
Falls; Lewis C. Ryan, Syracuse; 
Owen C. Becker, Oneonta; Nicholas 
J. Weldgen, Rochester; Joseph H. 
Morey, Buffalo; John E. Mack, 
Poughkeepsie; secretary, Charles W. 
Walton, Kingston; and treasurer, 
Robert C. Poskanzer, Albany. 


The speakers at the annual 
dinner, attended by eight hundred 
members of the association and their 
guests, were Rt. Honorable Leonard 
W. Brockington, K. C., of Ottawa, 
Canada, Congressman Hatton W. 
Sumners, chairman of the House 
Judiciary Committee, and Honor- 


able Charles S. Desmond, of the. 


Court of Appeals. At the close of 
the dinner, President Mitchell 
turned over the gavel to Jackson A. 
Dykman, the newly elected presi- 
dent. 
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complete stock on hand, sets and texts—Law 

Libraries appraised and bought. Nationa, Law 
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USED BRUCATIONAL. AND TECHNICAL 
Books Rented. Catalog free. 
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USED LAW BOOKS BOUGHT AND SOLD. 
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— Law Reports, Text- ‘ee ee 
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LAW BOOKS BOUGHT AND SOLD: COM- 
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nical counsel in property appraisal and valuation, ~ 
utility regulation, and tax matters. Licensed prac- — 
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HANDWRITING EXPERTS 


EDWARD OSCAR _ HEINRICH, | ae 

California Street, San Francisco Hand- 
written and bse documents pro aa as legal 
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perience. Federal and State courts. For addi- 
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Pittsburgh 22, Pa. For additional information 
see Martinpace-Hussert Law Drrecrory, Pitts- 
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STAMP COLLECTIONS 


WE BUY STAMPS. VALUABLE STAMP 
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administrators seldom know where or how to sell 
them to gy We not only make appraisal 
for estates, but also pay top prices for collections, 
accumulations and old stamps on letters. Write 
for our free booklet, “If You Have Stamps to 
Sell.” H. E. Harris & Co. (World’s Largest 
ae Firm), 108 Massachusetts Avenue, Boston, 
ass. 
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rborn St., Chicago 10, IIL. 
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Have had 20 years’ experience with General 
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matters. Address Box CGM, American Bar Asso- 
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10, 
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December, 1934; January, 1935; January, 1938; 
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1942. 
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The American Bar Association Journal takes pleasure in offering to its readers 
a new and revised edition of 


Law Office Organization 


Reginald Heber Smith 


This attractive pamphlet describes a system of law office organization, 
which, Mr. Smith says, “has been in actual operation for twen 
has worked reasonably well.” He lists the following benefits: “(1) 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able to 
of which they were inherently capable. (3) Morale 
been kept at a high pitch because the men believe the rules of the system are 

, Es made the rules themselves. (4) That nightmare of part- 

how to divide the profits justly among the partners—has been 
Giapelled. That problem has always tended to be a disruptive force in partner- 

has ever left us to join any other firm. (5) Cost Control 

Se ae ee t a great many small cases which 

otherwise we should have handled at a 

been enabled to grow from a small group of men to a somewhat larger group. 

An appendix of forms is included. 


Price 50c 
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